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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

UNITED STATES OF AMERICA,
Appellant,

vs.

SPENCER G. YOUNG,
Appellee,

BRIEF OF APPELLANT

Upon Appeal from the District Court of the United
States, for the District of Idaho, Eastern Division.

HON. CHARLES C. CAVANAH, District Judge

STATEMENT OF THE CASE

This is an action brought by Spencer G. Young against

the United States of America on a poHcy of War Risk

Insurance. The complaint, which was filed February 4,

1932, (Tr. 9), alleges jurisdiction; plaintiff's enlistment

in the United States army on July 5, 1916, and his dis-

charge therefrom on April 28, 1919; the issuance to him
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of a policy of War Risk Insurance in the sum of $10,000

on November 8, 1917; that premiums were paid on the

poHcy through April, 1919, and the same continued in

force to and including May, 1919; that while the policy

was in full force and effect, plaintiff was subjected to

hardships, machine gun, rifle and shell fire, and under-

went exposure to the elements and suffered from the lack

of shelter, food and water and was compelled to eat im-

pure food and drink impure water and was gassed and

contracted colitis, asthma, flat feet, stenosis of the pyloris,

psychosis, psychoneurosis and shell shock ; that as a result

he has been totally and permanently disabled from a time

within the effective dates of the policy; that claim was

made on February 12, 1931, and was denied on January

25, 1932; that a disagreement exists; that plaintiff elects

to make claim upon the original policy of War Risk Insu-

rance and tenders to the defendant all subsequent con-

tracts of insurance.

To this complaint defendant demurred generally and

specifically and filed its motion to strike (Tr. 14, 15).

The demurrer being overruled and the motion to strike

being denied, defendant answered by denying all allega-

tions contained in paragraph 6 of the complaint (Tr. 11),

which sets forth the total and permanent disabilities of

the plaintiff, the cause thereof and the period during

which the plaintiff became totally and permanently dis-

abled (Tr. 18), and further sets forth all the subsequent

policies of insurance issued under the War Risk Insu-
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ranee Act of October 6, 1917, and all acts amendatory

thereof and supplemental thereto. The answer was later

amended to deny all allegations concerning the filing of

the demand and existence of a disagreement. On the is-

sues thus formed a trial of the cause was had before a

jury on October 21, 1933, wherein defendant's motions

for a directed verdict were denied (Tr. 23) and the jury

returned a verdict in favor of the plaintiff (Tr. 23), on

which a judgment was filed herein on October 23, 1933,

against the defendant (Tr. 24). From this judgment

the defendant appeals (Tr. 193).

STATEAIENT OF FACTS

Plaintiff is a man thirty-nine years of age, with a 3-

year high school education (Tr. 29, 65). Plaintift*'s war

service in France is divided into an active period from

March, 1918, to October, 1918 (Tr. 53), and an inactive

period from October, 1918, to April, 1919, when he em-

barked for the United States (Tr. 53).

During the active period the certificate of discharge,

which was accepted by the plaintiff as correct (Tr. 55-

56), states that plaintiff was in the following engage-

ments : Lorraine, Feb. 28, 1918, to June 18, 1918 ; Cham-

pagne, July 14 to July 18, 1918; Marne, July 26 to Aug-

ust 4, 1918; St. Mihiel, September 12 to September 26,

1918. The certificate also shows that plaintiff's physical

condition was good when discharged (Tr. 56). Plaintiff

included in the list of engagements Argonne Forest (Tr.

54). During this active period, plaintiff was engaged as
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a signalman, a runner and an infantryman. He was

gassed four times (Tr. 57). The first time was during

May, 1918 (Tr. 31, 53), after which he remained in a

dugout for about one week. Then he returned to active

service for about two weeks, when he was gassed a second

time and remained in his dugout for a period of from

seven to ten days (Tr. 58). During this period he had a

gas mask, and the other boys who were with him at the

time of the gas attacks went back for their food and ra-

tions and continued their activities (Tr. 58). Plaintiff

then fractured his ankle, which laid him up for from ten

to fourteen days (Tr. 59). He did not go to a hospital

but had his ankle bandaged in the field. After this he

went right ahead in his service (Tr. 60). About six

weeks after the second instance, he received a third gas

attack, but went ahead with his work as before as best he

could (Tr. 60).. In October, 1918, he ate some gassed

food, as a result of which he began his inactive period.

During the active period plaintiff states that he was sub-

jected to terrific gun fire; that his dugout was blown in;

that he acted as a runner in periods of great danger ; that

he was without necessary food ; that he acted as guard of

dead soldiers and that during all of this time, because of

these things, he became nervous, could not sleep and

jumped at loud noises. However, plaintiff went right on

with his duties up to the last gas attack and according to

his own statement suffered more than others who were at

the same place at the same time of these several gas at-

tacks.
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During the inactive period, plaintiff was at a hospital

from October, 1918, to January 1, 1919 (Tr. 53), and

then was transferred to a convalescing hospital to about

April 1, 1919. With the exception of the medical aid

which he received at the time his ankle was fractured,

there was no medical service during the active period.

While at the convalescing hospital, plaintiff was placed in

the diarrhea ward (Tr. 40). The service record shows

that plaintiff had no trouble with diarrhea and vomiting

after November 8, 1918 (Tr. 41), and that on December

6, 1918, he was discharged to duty (Tr. 61).

Plaintiff does not agree with the service record con-

cerning hospitalization (Tr. 62), although about Decem-

ber 3, 1920, when applying for compensation, plaintiff in

wTiting stated the nature and extent of his disability and

stated that the disability began in April, 1920, as soon as

he did any heavy work (Tr. 63, 64). Plaintiff believed

that that statement must have been true to the best of his

knowledge when he made it (Tr. 62). On January 29,

1927, in application for conversion of insurance, plaintiff

stated, "Question No. 6—Are you now permanently and

totally disabled (Answer yes or no)," and the answer

was ''No." "Question No. 8,—Have you ever made ap-

plication for government compensation?" Answer, "Yes"

. . . "Question,—For what disabihty? Stomach con-

dition." At the time this application and statement were

made, plaintiff believed his answers therein contained to

be true (Tr. 69).



14

On June 30, 1921, plaintiff made application for rein-

statement of government life insurance, in which he

stated that he had made application for government com-

pensation in December, 1920, based on being gassed in

action (Tr. 66). Plaintiff's written application for dis-

ability allowance, dated July 11, 1930, claims disability on

account of asthma (Tr. 70). Tlie service record shows

that the plaintiff at the time of his discharge the latter

part of April, 1919, answered the question, ''Do you have

any reason to believe at the present time you are suff'ering

from the effects of any wound, injury or disease, or that

you have any disease or impairment of health whether in-

curred in the military service or not," in the negative. He

explains this by saying that, 'T wanted to get home'' (Tr.

42).

Ever since April 30, 1929, plaintiff has had the advice

and assistance of the Regional Manager of the Veterans'

Bureau, Boise, Idaho, in furthering and securing addi-

tional benefits under the provisions of the World War
Veterans' Act (Tr. 73).

Plaintiff arrived home about Alay 3, 1919, and contin-

ued working for his father on the farm all that year. He

was also on his father's farm in 1920. During this time

he herded sheep for Mr. Hulett for about thirty days and

helped him lamb. He received a check of $40.00 for the

lambing. Pie was on both day and night shift. About

six more helped with this work (Tr. 72). On his father's

farm he hel])ed with the chores, liauling manure, riding
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after cows, changing water, riding a two-way plow one-

half of the time during that week and taking care of

horses more than half of the time (Tr. 43). In 1920 he

tried to weed beets, but the crop was a failure (Tr. 44).

In 1921 he worked for Mr. Robinson on the farm for

$60.00 a m.onth. He plowed until the crops were in and

w^orked every day with the exception of Sundays. He

was here two and a half months. He also rode for cows,

rode after the mail, rode up in the hills and milked cows

(Tr. 45). After this he went home for a month, doing

chores and light work. He then worked for Cruder Jon

as a water monkey, tending his team and hauling two and

sometimes three tanks of water a day to the machine.

For this he received $100.00 a month for himself and

team, working about six months. During the winter of

1921 and 1922, plaintiff kept Mr. Robinson's place, re-

ceiving only his board. During this period there was no

farm w^ork to do, but when he did farm work he received

$60.00 a month in addition to his board (Tr. 76). Dur-

ing the fall and winter there was nothing to do except

milk the cows part of the time and feed some chickens

(Tr. 76). In February or March, 1922, (Tr. 45) plain-

tiff began driving a car for a salesman for the J. B. Colt

Company. Later he became installing agent for the com-

pany, setting up acetylene lighting plants (Tr. 75), the

minimum charge for installation being $25.00 and the

maximum $75.00. Plaintiff installed about a dozen plants

in the fall of 1922 (Tr. 76). When he worked for the J.

B. Colt Company on a commission, he earned about
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$50.00 a month, and when he was installing for the com-

pany, he made about $75.00 per month (Tr. 46).

In January, 1923, plaintiff married and moved to a

house on his father's farm and did some light work in the

beets. He then had an operation. In the fall of 1923 he

worked for a laundry, watching a drier and polishing and

cleaning the washers (Tr. 47). He had no one to help

him in this work (Tr. 76), but when he was required to

fire the boiler, he was unable to do the work. He asked

for this job and did all the work required of him except-

ing shoveling the coal. He quit this job (Tr. 7(}). He

then had a contract with the gas company for unloading

three cars of coal, one car at a time. He unloaded some

of the coal himself and hired men to help him. He

received $30.00 per car for this w^ork, making a net of

$15.00 a car. He finished this contract and then sought

work elsewhere (Tr. 47, 77).

About the 1st of April, 1924, he began working for a

farmer named Randall. He stayed there three or three

and a half months and received $50.00 a month with a

bonus of $5.00 a month if he stayed through the summer.

He did not stay through the summer. While here he

drilled grain with assistance, plowed, helped with the

chores. This w^ork tired him and he came late to work.

He was discharged the latter part of July (Tr. 47-48).

After this he moved to a ranch near his father's farm,

where he stayed during 1925, 1926 and 1927. The ranch

contained sixty acres, with forty acres under cullixation.
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During those years he put in wheat and potatoes. The

first year he ran half of the place and his father ran the

other half. Plaintiff plowed and exchanged work with

his father. Plaintiff rode a cultivator part of the time

and harrowed peas. During this period, he had hired

help. The heavy work caused pains. In 1925, and regu-

larly after that, plaintiff was in the Veterans' Hospital at

Boise.

After leaving the ranch, he moved to Idaho Falls and

got a job in the sugar factory picking out tailings. He
had no help on this job. He then went to the Veterans'

Hospital. Intermittently ever since he left the J. B. Colt

Company, he has done peddling as an odd job, which

made him $10.00 a month (Tr. 49, 77).

In 1929 he worked for the Sunnyside Dairy for about

three months. He delivered milk. The work ended by

mutual agreement. After that he sold musical instru-

ments. In the fall of 1929 he moved to Boise and in the

spring of 1930 he acted as a collector for the Metropoli-

tan Insurance Company for about three months, receiv-

ing about $100.00 per month (Tr. 50). He also testified

that this employment ran for four or four and a half

months. During this time he drew $30.00 a week. He

does not know how much he received as commissions

(Tr. 75).

In the winter of 1930 or the spring of 1931, plaintiff

went to California for five months. While here he did

some cultivating and worked for a month or two, receiv-
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ing in all $100.00 (Tr. 50). During the summer of 1931

he took up a homestead near Idaho Falls and has been liv-

ing there in the summer ever since. He has put up some

fencing and shingled his cabin (Tr. 50-31).

In 1932 he sought and received a job at the Shelley

Sugar Company, which continued two and a half months.

He received $2.30 a day. His job was to measure sirup.

While here he had a sick spell. It was not heavy work

but required someone to perform the duty (Tr. 51, 77^.

Plaintiff was married in 1923 and at that time consid-

ered himself able to support himself and wife (Tr. 7%).

The work record shows that plaintiff engaged in farm-

ing, herding sheep (Tr. 72), choring, cultivating, milk-

ing, feeding, cleaning ditches (Tr. 84, 85), weeding

beets, plowing, water monkey (Tr. 45), driving a car,

installing light plants (Tr. 75), working in laundry, un-

loading coal, general farming (Tr. 88), hauling potatoes

(Tr. 89), picking potatoes (Tr. 91), figuring and esti-

mating (Tr. 98), w^orking in a sugar factory, delivering

milk, insurance collector and homesteading. This work

was not always steady but in many instances he kept on

(Tr. 104, 106). In some respects he worked but worked

slowly (Tr. 100, 105). Work seemed to make him thin,

pale and to perspire (Tr. 84, 88, 89, 99, 107) and resulted

in fitful night rest (Tr. 82, 98, 107). Plaintiff claimed

$2.65 per diem for loss of time while attending the Vet-

erans' Hospital.

The medical testimony on bcliali of the i)laintiff shows
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that Dr. Rigby, plaintiff's cousin, operated upon the

plaintiff in 1923 for appendicitis and at that time took a

history of the case. The doctor stated that the plaintiff

was totally and permanently disabled in 1923 (Tr. 119,

120). The cause of the disability was shell shock and

neurasthenia (Tr. 119). A hypothetical question (Tr.

120-139) was then put to the doctor by plaintiff's attor-

ney, which included the definition of total and permanent

disability (Tr. 140) and which also included the follow-

ing: 'Q. Assuming that definition. Doctor, and the

facts as stated and testified to— A. In my opinion, ac-

cording to the definition and history and assuming it is

correct, I would say that he was totally and permanently

disabled at that time. Q. Was he totally and perma-

nently disabled at the time of his discharge? A. Yes,

sir." (Tr. 141).

Dr. Lowe, a medical witness for the plaintiff, was inter-

rogated on direct examination as follows :
''Q. You

have heard the testimony and you have heard the history

here of this man, Spencer Young. A. Yes, sir. Q. And

you have in mind that history and you also heard the evi-

dence in this case? A. Yes. Q. And you have in mind

the facts narrated in this history? A. Yes." The defini-

tion of total and permanent disability was then given the

witness and he stated it was his opinion that the plaintiff

was totally and permanently disabled at the time he ar-

rived at his home, May 3, 1919 (Tr. 147-148). This

witness also included in his opinion his belief that there is

something organically wrong with the plaintiff (Tr. 157).
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Dr. H. E. Foster, a medical witness for the defense,

admittedly qualified to testify as a physician and surgeon

and neuropsychiatrist (Tr. 164), gave his opinion that

the plaintiff was not totally and permanently disabled and

that he would be able to carry on in many occupations

(Tr. 169).

ASSIGNMENT OF ERRORS

I.

The Court erred in overruling defendant's objection to

plaintiff's testimony as follows, to-wit

:

''Q. Your service record contains the statement

by you at that time under declaration of soldier

where the question is asked if you have any reason

to believe at the present time you were suff'ering

from the effects of any wound, injury or disease or

that you have any disease or impairment of health,

whether incurred in the military service or not, and

in reply to that you answered 'No.'

A. Yes, I did.

Q. Why did you do that ?

A. I wanted to get home.

MR. SLAUGHTER : I object to that as an at-

tempt to impeach the plaintiff's own witness.

THE COURT: Overruled."



21

II.

The Court erred in overruling defendant's objection to

the testimony of Mrs. Spencer G. Young, as follows, to-

wit:

"Q. About how much of the time did he work on

that job?

A. We worked perhaps two or three hours a day,

and I did part of the work, caring for the chickens

and all the light work that it was possible for me

to do.

MR. SLAUGHTER: I move that part of the

answer with reference to what she did and had to do

be stricken. It is not responsive and further not

material.

THE COURT: Overruled."

III.

The Court erred in overruling defendant's objection to

the hypothetical question put to the witness, Dr. Charles

R. Lowe, in the following form and manner, to-wit

:

"Q. You have heard the testimony and you have

heard the history here of this man Spencer Young?

A. Yes, sir.

Q. And you have in mind that history and you

also heard the evidence in this case?

A. Yes.
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Q. And you have in mind the facts narrated in

this history?

A. Yes.

Q. And the definition for permanent and total

disabihty is as follows : Total disability is any im-

pairment of mind or body which renders it impossi-

ble for the disabled person to follow continuously

any substantially gainful occupation, and total dis-

ability shall be deemed to be permanent whenever it

is founded upon conditions which render it reason-

ably certain that it will continue throughout the life

of the person suffering from it. Considering the

history I read this morning and the definition I have

given you, I will ask you to state whether or not you

have an opinion as to whether within that definition

Mr. Young was totally and permanently disabled at

the time he arrived at his home which he testified was

May 3, 1919?

A. Yes.

MR. SLAUGHTER : I object to the witness an-

swering that question because the hypothetical ques-

tion, included in this question, was not based on a

substantial statement of the facts and contained mat-

ter prejudicial and stricken from the record and it

invades the province of the jury.

THE COURT : I will state to you, gentlemen of

the jury, that any matter the court has stricken from
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the record during this trial you are not to consider in

considering the answer to this hypothetical question.

I will overrule the objection.

MR. SLAUGHTER : Exception, please.

Q. You say you have an opinion?

A. Yes, sir.

Q. What is it?

A. That he was totally and permanently disabled

at the time he reached home.

Q. What in your opinion was the disease or dis-

eases that made him permanently and totally dis-

abled?

A. Shell shock and neurasthenia.

Q. Is that a subdivision of psychoneurosis?

A. It is.

Q. Do you have an opinion as to when Mr.

Young became totally and permanently disabled?

A. Yes, sir.

Q. When was it?

A. I would place the date at the time he came

home.

Q. In your opinion will he ever recover from this

condition of total and permanent disability?

A. I don't think he will."
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IV.

The Court erred in denying defendant's motion for a

directed verdict presented after plaintiff had rested,

which was as follows

:

"MR. SLAUGHTER: Comes now the defend-

ant at the close of the evidence for the plaintiff, the

plaintiff' having rested, and moves the court to direct

a verdict in favor of the defendant and against the

plaintiff on the ground that the evidence is insuffi-

cient to show that the insured became totally or per-

manently disabled or totally and permanently dis-

abled within the meaning of the insurance policy, at

a time when the policy was in full force and effect,

that is between November 8, 1917, and May 31,

1919, and upon the further ground that in event a

verdict was found in favor of the plaintiff* and

against the defendant, the evidence would be wholly

insufficient to sustain such a verdict or support any

judgment rendered thereunder.

THE COURT : The motion is denied.

MR. SLAUGHTER: Exception, please."

V.

The Court erred in overruling defendant's motion for

a directed verdict renewed after the plaintiff and defend-

ant had both rested, as follows, to-wit

:

''MR. CASTERLIN: At this time the govern-
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ment renews its motion as made at the conclusion of

the plaintiff's case.

THE COURT : It is denied."

VI.

That the evidence is wholly insufficient to support the

verdict in that the evidence does not establish that the

plaintiff' was or became totally and permanently disabled

while his war risk insurance contract, upon which this ac-

tion is predicated, was in full force and effect.

VII.

That the verdict and judgment were contrary to law.

POINTS AND AUTHORITIES

I.

Under the War Risk Insurance Act, plaintiff has the

burden of proving (1) existence during the effective

dates of the policy of insurance of total disability, and

(2) that such total disability was then and ever since has

been and probably will continue to be permanent.

U. S. V. Kerr (CCA 9), 61 Fed. (2d) 800.

U. S. V. Rentfrow (CCA 10), 60 Fed. (2d) 488.

U. S. V. Diehl (CCA 4), 62 Fed. (2d) 343.

11.

A case should never be submitted on a question of

probabilities with direction to find with the greater prob-
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Ability. A mere scintilla of evidence is not sufficient to

warrant a submission of issue of facts to a jury.

U. S. V. Lawson (CCA 9), 50 Fed. (2d) 646.

Nichols V. U. S. (CCA 9), 68 Fed. (2d) 597.

III.

The question of total and permanent disability is for

the jury only if and when reasonable men may differ on

the facts.

Nicolay v. U. S. (CCA 10), 51 Fed. (2d) 170.

U. S. V. Kerr (CCA 9), 61 Fed. (2d) 800.

IV.

If from the facts and the inferences to be drawn there-

from a verdict, if returned, would have to be set aside,

the court should direct a verdict in the first instance.

Nichols V. U. S. (CCA 9), 68 Fed. (2d) 597.

Slocum V. New York Life Ins. Co.,

228 U. S. 364, 369.

V.

An unresponsive answer should be stricken, especially

when the answer is immaterial.

Wigmore On Evidence (2d Ed.), Par. 18,

Note 3; Par. 785.

Marinoni v. State (Ariz.), 136 Pac. 626.

VI.

A ])arty may introduce conllictinj^ statements to de-
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stroy probative effect of testimony of own witness only

where surprised by witness' adverse testimony, or in case

of entrapment.

Hickory v. U. S, 151 U. S. 303,

14 Sup Ct. 334, 38 L. Ed. 170.

Fong Lum Kwai v. U. ^. (CCA 9),

49 Fed. (2d) 19.

Murray v. Third Nat. Bank (CCA 6),

234Fed. 483, 491.

Putnam v. U. S., 162 U. S. 687, 691

;

16 Sup. Ct. 923; 40 L. Ed. 1118.

Jones Evidence, 3d Ed., p. 1344, Note 75.

Sneed et al v. U. S. (CCA 5),

298 Fed. 911, 914.

Randazzo et al. v. U. S. (CCA 8),

300 Fed. 794, 797.

St. Clair V. U. S., 154 U.S. 134;

14 Sup. Ct. 1002 ; 38 L. Ed. 936.

Levy V. U. S. (CCA 8),

35 Fed. (2d) 483, 484.

VII.

An opinion cannot be based on evidence which witness

has heard, particularly if there are inconsistencies or dis-

crepancies in the evidence. This results in weighing the

evidence, which is the province of the jury.

Dexter v. Hall, 15 Wall (U. S.) 9;

21 L. Ed. 73.
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People V. Le Doux (Cal), 102 Pac. 517.

Manufacturer's Ace. Ind. Co. v. Dorgan,

58 Fed. 945.

Dunagan v. Appalachian Power Co. (CCA 4),

33 Fed. (2d) 876, 878.

(cert. den. 280 U. S. 606)

ARGUMENT

During the direct examination of the plaintiff, his Ex-

hibit No. 1, being the service record, was admitted in evi-

dence without objection. The plaintiff was then asked

the following question,

—

"Your service record contains the statement by

you at that time (April, 1919), under Declaration of

Soldier, where the question is asked if you have any

reason to believe at the present time you are suft'er-

ing from the effects of any wound, injury or disease,

or that you have any disease or impairment of health,

whether incurred in the military service or not, and

in reply to that you answered 'no'."

A. Yes, I did.

Q. Why did you do that ?

A. I wanted to get home.

To these questions and answers objection was made that

it was an attempt to impeach plaintiff's own witness.

The objection was overruled. The plaintiff, having intro-

duced the service record as a part of his case in chief,
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thereby adopted each and every declaration of the plain-

tiff therein contained as a part of plaintiff's testimony.

Having adopted the contents of this exhibit and without

any preliminary questions, the witness then proceeded to

testify contrary to the adopted statement of the plaintiff.

In other words, plaintiff first adopted the statement that

he had no reason to believe at the time of his discharge

that he was suffering from disease or impairment of

health and then immediately proceeded to testify orally to

the contrary. We believe that the course adopted in in-

troducing this proof comes clearly within the rule of law

that a party may introduce conflicting statements only

where he is surprised by the witness' adverse testimony

or in case of entrapment. It cannot be claimed in this

instance that the plaintiff was surprised for two reasons,

—first, the plaintiff himself made both statements and he

could not surprise himself; second, in the same way he

could not entrap himself or be an adverse or unwilling

witness. There being no surprise, no entrapment and no

hostility, the plaintiff should be bound by his original

statement, the proof first admitted, the same not being

ambiguous, uncertain, or made under any circumstances

which would require an explanation.

Mrs. Spencer G. Young testified, as set forth in the

second specification of error, in response to the question,

"About how much of the time did he (plaintiff) work on

that job," that "we worked perhaps two or three hours a

day, and I did part of the work, caring for the chickens
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and all the light work that it was possible for me to do."

An objection was made that the answer was not respon-

sible and not material, with the request to have that part

of the answer referring to what she did and had to do

stricken. This was overruled. We believe that this was

an error and that the entire answer should have been

stricken under the rule that an unresponsive answer

should be stricken, especially when the answer is imma-

terial. The question which arises in this action turns on

the ability of the plaintiff to follow a gainful occupation

and any testimony as to what the plaintiff's wife did is

immaterial, as it does not tend to prove or disprove the

issue. Proof as to what the plaintiff did is material, but

proof of what third parties do is immaterial. In any

event no part of the answer is responsive to the question.

We believe the great weight of authority and that the

better rule is that any answer which is not responsive

should be stricken upon motion of either party.

Dr. Lowe was called as an expert witness by the plain-

tiff and his qualifications were admitted. Dr. Lowe, as

stated in assignment of error No. 3, testified that he had

heard the testimony in this case and that he had ''heard

the testimony here" of the plaintiff; that he had that his-

tory in mind and the facts narrated in the history; that

based upon the testimony which he had heard and the

definition as given to him, he had an opinion as to total

and permanent disability and said what the opinion was.

We submit that the overruling of appellant's objection to
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the doctor's opinion based and given entirely upon the

evidence which he had heard in this case was error, the

objection being to the effect that the question as put con-

tains matters which were stricken from the record and

invades the province of the jury. There is no question

but what there was conflicting evidence in plaintiff's case.

One instance in particular is that contained in assignment

of errors No. 1, where the plaintiff disputed the service

record. It is not necessary to particularly point out other

discrepancies and contradictions in the record. The wit-

ness having heard all of the evidence and the testimony in

this case was required by the question given him to deter-

mine whether the plaintiff stated the truth at the time he

made the statement contained in the service record or

told the truth at the time he testified subsequently. This

same duty was imposed upon the expert witness in respect

to all other conflicting questions. The expert first had to

determine where the weight of the evidence was before he

could express any opinion upon the facts. In other w^ords

the Vv^itness had to determine what the facts were before

he could express an opinion, and the opinion which he

expressed vv^as based and founded upon the facts which

the witness elected to be true. In such a case, the witness

is invading the province of the jury and is not assisting

the jury to determine what the facts are but is advising

the jury of what he judges the facts to be.

In respect to the testimony of Dr. Rigby, a hypotheti-

cal question was put to him (Tr. 120-140) and then the
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doctor was asked to assume the definition and the facts as

stated and testified to (Tr. 141 ). No exception was taken

to this question and the stating of the question is not

assigned as an error. We call the court's attention to this

testimony only to assist the court in arriving at a correct

conclusion in respect of the following statement

:

There were only two medical witnesses in behalf of the

plaintiff and, if it is found that the trial court erred in

not sustaining appellant's objection to the question put to

Dr. Lowe, then plaintiff is without any proper medical

testimony whatsoever and without any proper medical

opinion. It cannot be contended that the testimony of

Dr. Lowe is the same as other proper testimony and

therefore is not prejudicial of appellant's position, even

though there was no objection to Dr. Rigby's opinion.

To permit Dr. Lowe to corroborate Dr. Rigby by im-

proper expert opinion would materially impress the jury

in support of plaintiff's case and would for that reason be

highly prejudicial to the defendant-appellant. We be-

lieve that the correct rule of law is that an opinion can-

not be based on evidence which the witness has heard, but

an opinion must be based upon a hypothetical question

stated in conformity with the established rules of evi-

dence.

The remaining assignments of error to the effect that

defendant's motions for a directed verdict should have

been granted and that the evidence is insufficient to sup-

port the verdict and therefore the same is contrary to law
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will all be discussed together. We might first remark

that, even if the evidence, exclusive of the medical testi-

mony, might have been sufficient to allow the case to be

submitted to a jury, without conceding the fact, yet the

evidence as a whole, including that which should have

been stricken and that which should not have been per-

mitted to go to the jury, clearly warrants the conclusion

that the court should have granted a motion for a direct-

ed verdict. Taking up the evidence, omitting the medical

testimony and the portions which should have been strick-

en, we believe that there is in this case a sufficient work

record, coupled with sufficient medical testimony on the

part of the defendant, to warrant the court in granting a

motion for a directed verdict. The complete war record

shows that from March, 1918, to October, 1918, the

plaintiff was active in military service and that after

every engagement the plaintiff* returned to active service

and performed the duties of a soldier. This is made to

appear by reference to the statement of facts which refers

to the transcript. Plaintiff testified positively that when

he was gassed and required to remain in a dugout, all of

the other soldiers who were with him at the time he was

gassed performed their regular duties. Plaintiff does not

attempt to explain that his condition was different from

that of other soldiers who performed their regular ser-

vices, and in addition to this failure to so explain, plain-

tiff admits that in each instance excepting the last, he did

return to actual active duty. There was no medical ser-

vice during plaintiff's active period, and the service record
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does not show any trouble with diarrhea and vomiting

after November 8, 1918. It does show that on Decem-

ber 6, 1918, he was discharged to duty.

Plaintiff on two occasions, first, when he made the

statement in his service record, and second, when he ap-

plied for compensation on December 3, 1920, stated that

he had no disability at the time he was discharged from

the army. The first instance is the statement which has

been discussed under the first assignment of error and

the second is contained in defendant's Exhibit No. 5,

w4iere it appears that plaintiff claimed his disability be-

gan in April, 1920 (Tr. 63-65 ) . Plaintiff also stated that

at the time he made his claim for compensation he be-

lieved that the statement that his disability began in

April, 1920, was correct. This corroborates and sub-

stantiates the statement which appears in the service rec-

ord. Again on January 29, 1927, in his application for

conversion of insurance, plaintiff again stated that he

was not then permanently and totally disabled and at the

time he made this last statement plaintiff* believed the

answers to be true. On July 11, 1930, plaintiff's applica-

tion for disability allowance is based on asthma and makes

no reference to any disability now appearing in this ac-

tion. After having expressed his opinion so many times

and having stated that on each occasion he believed the

statements to be true when he made them, we are forced

to the conclusion that plaintiff' believed he was not totally

and permanently disabled as late as January 29, 1927, and
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that as late as July 11, 1930, although claiming disability,

he did not believe that his disability then existed by reason

of any of the infirmities stated in his complaint.

Plaintiff's work record is contained in the statement of

facts and it is not necessary to review it for the purpose

of this argument. During the period from 1919 to the

trial of this cause, plaintiff worked at various occupa-

tions. Although this work is not continuous, it is varied

in character and shows that he was able to carry on, espe-

cially in view^ of his admissions through all of the years

that he was not totally and permanently disabled. Dur-

in gthe year 1921, plaintiff farmed for $60.00 a month,

working every day excepting Sunday, earning $150.00.

He worked as water monkey for $100.00 a month for

himself and team, earning approximately $600.00. Dur-

ing the balance of this year he was at his home or work-

ing on a ranch for his board. While working for his

board, there was no farm work to do. During the year

1922, plaintiff* installed lighting plants, earning approxi-

mately $600.00, figuring the average price for that kind

of work. During that year he earned from $50.00 to

$75.00 per month for the time he was working. During

the year 1924 from April 1st to about August 1st, a

period of four months, he worked on a farm for $50.00 a

month or $55.00 a month, according to his employer.

During 1925, 1926 and 1927, he worked on a 60-acre

ranch with 40 acres under cultivation. There is no show-

ing that during this period he did not make a living for his
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family. In 1929 he worked three months for a dairy and

then moved to Boise. During 1930 he worked for three

months for the MetropoHtan Insurance Company at

$100.00 per month, approximately, not figuring commis-

sions.

We submit, in view of the work record as outlined

here, and in the statement of facts, taken together with

plaintiff's several admissions that he was not totally and

permanently disabled at late as the year 1927, it is affirm-

atively shown that there is not sufficient evidence to sus-

tain the verdict in this case and that the motions for a

directed verdict should have been granted, particularly at

the close of defendant's testimony. This is for the rea-

son that all of plaintiff's proof is as consistent with the

theory of the defendant in this action as with the theory

of the plaintiff, and consequently there is no preponder-

ance of evidence whatsoever in favor of the plaintiff.

Attention is also called to the several statements made

by the plaintiff in respect of his disabilities to show that

there is considerable conflicting proof of a material na-

ture which the expert witnesses had to weigh and deter-

mine before it was possible to render or give an expert

opinion based upon the questions finally submitted.

It is the contention of the appellant in this case, and we

believe the contention should be sustained, that the judg-
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ment entered in this case should be reversed and the cause

remanded for a retrial.

Respectfully submitted,

J. A. CARVER,
United States Attorney for the

District of Idaho;

E. H. CASTERLIN,
Assistant United States Attorney

for the District of Idaho;
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R. L. SLAUGHTER,
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United States Circuit Court ofAppeals
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,
Appellant,

SPENCER G. YOUNG,
Appellee.

BRIEF OF APPELLEE

Upon Appeal from the District Court of the United
States, for the District of Idaho, Eastern Division.

COMMENTS ON APPELLANT'S BRIEF

We believe that under the law, it was the duty of the

appellant to point out the strongest evidence produced

on behalf of the appellee, and then argue that such evi-

dence was not sufficient to make a case for appellee. In-

stead of doing this, the appellant has failed to state the

facts favorable to the appellee. In order to save space,

we will not restate the facts in the case except in con-

nection with the arguments. However, we desire to call

attention to the fact that the record has been misquoted

in appellant's brief. For example, on page 15 of the

brief, it is stated

:
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''He then worked for Cruder Jonas a water

monkey, tending his team and hauHng two and some-

times three tanks of water a day to the machine.

For this he received $100.00 a month for himself

and team, working about six months

f

This is again repeated on page 35 of the brief. How-

ever, the testimony is as follows

:

"Then I had a team and went out and worked for

Mr. Gruderjon as water monkey. I had to tend my

team and haul two and sometimes three tanks of

water a day to the threshing machine. For that I

received about $100.00 a month for my team and

myself. I worked for Mr. Gruderjon about six

weeks in 1921. That is all I did in 1921." (Tr. 45).

Again on page 29 of appellant's brief, it is stated

:

''Mrs. Spencer G. Young testified, as set forth in

the second specification of error, in response to the

question, 'About how much of the time did he (plain-

tiff) work on that job,' that 'we worked perhaps tw^o

or three hours a day, and I did part of the work,

caring for the chickens and all the light work that

it was possible for me to to.'
"

The record shows, however, that this was not the

answer given by Mrs. Young, and the exact record is

:

"Q. About how much of the time did he work on

that job?
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A. He worked perhaps two or three hours a day,

and I did part of the work, caring for the chickens

and all the light work that it was possible for me

to do." (Tr. 111).

Again on pages 30 and 31 of appellant's brief, it is

argued that Dr. Lowe gave his expert opinion on the evi-

dence that he had heard in the case, when as a matter

of fact the record very clearly shows that he gave his

answer in response to a hypothetical question which re-

cited all of the facts (Tr. 147-149).

This is an appeal from a judgment based upon a ver-

dict of the jury, which jury found that the plaintiff be-

came totally and permanently disabled on November 1,

1918 (Tr. 24-25). The following facts were stipulated:

1. That the appellee enHsted July 3, 1916.

2. That he was honorably discharged April 28, 1919.

3. That he took out the insurance policy involved in

this case on November 8, 1917.

4. That said insurance policy continued in force by

reason of the actual payment of premiums through the

month of May, 1919.

5. The residence of the appellee in the district was

admitted.

6. That a disagreement existed.

7. That the suit was filed in time.

Thus we find that all the jurisdictional facts were

stipulated at the trial.
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APPELLEE'S MEDICAL EVIDENCE AS TO
HIS TOTAL AND PERMANENT DISABILITY
WHILE HIS POLICY WAS IN FORCE.

Dr. H. P. Rigby, whose sualifications were admitted

(Tr. 118) further quaHfied by stating that he had

worked with shell shocked patients in the Cincinnati

General Hospital and also at the Oklahoma State Uni-

versity he had a ward of these patients; that he had

known the appellee for thirty-five years and had treated

him; that in 1923 he operated on him for appendicitis

and at that time he went into his history and took into

consideration his own knowledge of him thereafter. That

his diagnosis in addition to appendicitis was that of shell

shock and neurasthenia (Tr. 118-119). In 1923 the doc-

tor found that the appellee had general weakness, pains

more or less diffused and debility, and he was nervous

and more or less irritable, had disturbed digestion, and

further that it was hard to get a history; it would be

hard to get some of the leading facts of his history and

that he wasn't able to concentrate, and that the appellee

w^as apprehensive about his condition, and he testified

that from his own personal knowledge in 1923 the ap-

pellee was totally and permanently disabled on account

of shell shock and neurasthenia (Tr. 119-120). He fur-

ther testified that this condition of total and permanent

disability has continued from that time (Tr. 120).

The doctor was then given a complete history of the

case (Tr. 120-140), and testified that the appellee was

totally and permanently disabled at the time of his dis-
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charge from the army on May 3, 1919 (Tr. 141), and

further testified that in his opinion he would never re-

cover from his condition of total and permanent dis-

ability ; that the condition has gone on with the appellee's

repeated attempts to go to work and repeated failures

(Tr. 141). That he was then asked:

''Q. Under that history I recited to you, when in

your opinion under this history, did he become total-

ly and permanently disabled ?

A. I think when he left the front and went to

Vichy to the hospital.

Q. The date was given in the service record. It

states he arrived in Vichy about October 26, 1918.

That is the record. Would you say that was the

time he became totally and permanently disabled?

A. That was approximately the time but he may

have been disabled a few days before." (Tr. 141-

142).

The doctor further testified that in his opinion the

appellee was totally disabled in 1923 because he was

unable to work, complained of weakness and inability to

work and nervousness and couldn't sleep, had pain in

his stomach and soreness in his abdomen, and further

testified that he was a sick man (Tr. 142).

This doctor further testified that long prior to the

trial he had formed the opinion that the appellee would

never be able to do anything; that he had evidently been

shell shocked and gassed to the point where his physical
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system was wrecked, and while he told the appellee to

work some, the appellee did quit work or lost his job

on account of his health (Tr. 146).

Dr. Charles R. Lowe, who is now medical superin-

tendent of the State Hospital for the Insane at Black-

foot, Idaho, and who since 1911 has spent all of his time

deahng with mental and nervous cases (Tr. 146-147),

upon a history of the case testified that in his opinion the

appellee was totally and permanently disabled at the time

he reached home (Tr. 149), which was on the 3rd day of

May, 1919 (Tr. 43). The doctor gave as the reason for

the total and permanent disability shell shock and neu-

rasthenia (Tr. 149), and it was the doctor's opinion that

he would never recover from that condition (Tr. 149).

The doctor fully explained that neurasthenia is a sub-

division of psychoneurosis (Tr. 150), and he gave as his

reasons for saying that the appellee was totally and per-

manently disabled, general weakness, palpitation of the

heart, difficulty in breathing, diarrhea and constipation;

mostly constipation since he was home, constant cold,

fainting and weakness on exertion, and in the mental

field the difficulty in concentrating and it being hard to

get information from him, poor memory, poor sleep,

easily startled, waking in the night with a cry and often

in a cold sweat, which would indicate very unstable ner-

vous condition (Tr. 154). The doctor further testified

that he thought there was something organically wrong

caused by the shell shock and his experiences in the war

(Tr. 157).



Dr. Harold E. Foster, the appellant's specialist, who

testified, stated that he had examined this appellee twice,

found him with a pulse rate of 60 per minute; testified

that his diagnosis was neurasthenia, moderate to severe

(Tr. 167).

Thus we see that there was an abundance of compe-

tent medical evidence from persons well qualified that

the appellee was totally and permanently disabled at a

time when the policy in question was in force.

APPELLEE'S NON-MEDICAL EVIDENCE AS
TO HIS SYMPTOM^

The following is the list of the things that the record

in this case shows that the appellee has been suffering

from since he was in France in 1918

:

1. When he becomes winded and exhausted he has to

lie flat on his back (Tr. 44).

2. He feels as if he would faint if he doesn't lie down

(Tr. 44).

3. Attempting mental work has made him nervous

(Tr. 44).

4. Attempting to work makes him weak and sick (Tr.

47).

5. Ever since he was in France he has had sieges of

diarrhea which have made him very weak. These occur

three or four times a year (Tr. 40).

6. When the diarrhea is not present he has suffered

continuously with constipation (Tr. 40).
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7. He started having severe pains in his stomach in

France, and these have continued intermittently ever

since, and they never entirely leave him (Tr. 48).

8. Ever since he was gassed in France he has coughed

and expectorated (Tr. 52).

9. He has had a great deal of trouble sleeping at

night (Tr. 35).

10. At night he wakes up and hollers and shouts and

screams, and has never gotten over it (Tr. 35).

11. He has had great trouble getting to sleep since

he was in France (Tr. 35).

12. He has always had to watch himself and get ex-

hausted to where he can hardly hold his head up before

he can sleep at all (Tr. 35).

13. Ever since he has been in France he has been

nervous, has been unable to concentrate and remember

as clearly as he did before (Tr. 35).

14. Since the war he has had no appetite and has eaten

the very simplest foods (Tr. 35, 85).

15. Loud noises have caused him to jump or scream

(Tr. 34).

STATEMENT OF THE CASE

The appellee served as a member of the 167th Infantry,

42nd Division. In May, 1918, he was gassed the first

time. His throat and lungs were so sore he couldn't
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breathe and he couldn't carry on. He had to stop and it

took him all forenoon to get back (Tr. 30-31). His

breathing was difficult and his nose and throat burned

and his bronchial tubes felt like they were on fire. He
laid in a dugout for a matter of about a week before he

could breathe properly. About two weeks after the first

gassing he was gassed again. He was taking messages

to the front lines (Tr. 31-32). He was then called back

to the front and stayed about another month. He re-

ceived medical attention (Tr. 32). At one front he was

in one of the greatest bombardments that ever happened.

He was under heavy continuous shell fire for seventy-

two hours, and testified

:

'T don't believe I have ever felt the same since."

(Tr. ZZ).

The concussions from the shells were so great that

they would blow out the candles in the dugout. The

noise was so great that a person had to shout at the top

of his voice to be heard if he talked to anybody. He was

called upon to go out on special duty on an elevated post,

which was very dangerous (Tr. 33-34). In this regard

he testified:

"This job became more and more dangerous all

the time. Finally it became so dangerous that every

time two men were called to go out it was like sign-

ing their death warrant—for at least one of them

would never come back, and it got so they would

bring them both in wounded or dead or they would
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remain out, or perhaps one would struggle back,

and about this time I was the next one called to per-

form this duty and I got ready to go out and the

tower w^as blown and completely demolished and

they took that detail off." (Tr. 34).

This made him very nervous (Tr. 34). Since the 72

hours shelling, if any loud noises happened around him,

he has a tendency to jump or scream, or drop whatever

he has and be very much disturbed. Since that time he

has been nervous and has been unable to concentrate and

this has affected his nervous system and caused him to be

less efficient. Unless he uses the greatest care to eat the

very simplest foods, he has had a great deal of trouble

sleeping, and at nights, for some cause unknown to him,

he wakes up and hollers and shouts and screams, and he

has never gotten over that. He has had great trouble

in getting to sleep. He has to always watch himself and

get exhausted to where he can hardly hold his head up

before he can sleep at all (Tr. 34-35).

He was also subjected to machine gun fire and also

intermittent fire all the time and the Germans began to

strike through. He saw 600 Germans in one pile, and

men were continually coming back that sickened and

horrified him. They were shot to pieces in every man-

ner possible, some had their heads shot off (Tr. 35). On

one occasion he fell down when he was asked to line up.

He didn't have any feeling when he came to, he felt weak

and sick (Tr. 36). He went out in the advance guard or
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special machine gun duty (Tr. 36). He also did special

guard duty around dead Frenchmen and Americans (Tr.

36). In the latter part of July, 1918, he went forward

with some ammunition and was gassed again (Tr. 37).

He was unable to breathe and his heart burned. He was

hauled back from that front (Tr. Z7). On one occasion

he was knocked down by the concussion of a shell (Tr.

ZS). At St. Mihiel he was under about three days' shell

fire. He engaged in the very dangerous work of straight-

ening out his line (Tr. 38). He also did guard duty in

No-Man's Land, watching the front lines for quite a

while (Tr. 38). Sometime in October he went into the

Argonne and remained until the 25th of October. He
again went right up to the front and became very ner-

vous because of the screaming day and night of the dying

men. He was under fire continuously at this particular

place nine days (Tr. 38-39). In the Argonne he got

some poisoned food and was carried back on a stretcher

and sent to a hospital. (Tr. 39). That he was in this

hospital for three months. He had diarrhea, and since

that time has been troubled on occasions with it three or

four times a year, which has made him very weak, but

he usually suffers with constipation and has been so suf-

fering continuously since he was in the hospital (Tr.

40).

As to his condition at that time the appellee was corro-

borated by the witness, Melvin Busch, who met the ap-

pellee at a field hospital about the middle of October,

1918 (Tr. 82). He saw the appellee walking toward the
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first aid station very feebly, almost staggering. They

made a temporary camp, and the appellee would lay on

the blanket. They were just immediately back of the

front and the appellee was having titful attacks during

the night. (Tr. 82). The witness went after an ambu-

lance and took appellee back on a stretcher (Tr. 83).

The service record introduced in evidence shows that

the appellee at the time he was in the hospital in France

was nervous and could not sleep; October 20, vomiting

and diarrhea followed (Tr. 41). After leaving the hos-

pital in France the appellee went to a casual camp and

he did no military duty (Tr. 41). He then embarked to

the United States and never did any more military duty

after he went to a hospital (Tr. 42). Upon his dis-

charge he went directly to the home of his father and

mother. He was unable to walk a mile or even half a

mile when he returned. When he did walk he was

winded and his heart palpitated and beat hard and he

couldn't work (Tr. 42-43). Although when he returned

home in 1919 he was only 25 years old, he looked much

older; his hair was gray, and he was thinner and stoop-

shouldered (Tr. 117).

Since it appears from the above statement that there

is substantial evidence that appellee was totally and per-

manently disabled at the time when his policy was in

force, in order to save time we will discuss appellee's ac-

tivities since he left the service in another section of this

brief.
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THE EVIDENCE IS TO BE VIEWED IN THE
LIGHT MOST FAVORABLE TO APPELLEE.

United States v. Albano (CCA 9), 63 Fed. (2d)

677.

United States v. Dudley (CCA 9), 64 Fed. (2d)

743.

United States v. Lesher (CCA 9), 59 Fed. (2d)

53.

Sorvik V. United States (CCA 9), 52 Fed. (2d)

406.

United States v. Burke (CCA 9), 50 Fed. (2d)

653.

Alaska Fish Salting & By-Products Co. v. Mc-

Millan (CCA 9), 266 Fed. 26.

United States v. Griswold (CCA 9), 61 Fed. (2d)

583.

United States v. Lawson (CCA 9), 50 Fed. (2d)

646.

United States v. Meserve (CCA 9), 44 Fed. (2d)

549.

United States v. Scarborough (CCA 9), 57 Fed.

(2d) 137.
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United States v. Rasar (CCA 9), 45 Fed. (2d)

545.

United States v. Riley (CCA 9), 48 Fed. (2d)

203.

VI.

INCONSISTENCIES IN APPELLEE'S STATE-
MENTS AND CONDUCT WERE MATTERS FOR
THE JURY TO DETERMINE AND ITS DETER-
MINATION IS FINAL.

United States v. Dudley, 64 Fed. (2d) 743.

United States v. Albano, 63 Fed. (2d) 677

(CCA 9).

La Marche v. United States, 28 Fed. (2d) 828

(CCA 9).

Title 38, U. S. C. A., Sec. 515.

THE CASES CITED BY THE APPELLANT
ARE NOT CONTROLLING HERE.

VII.

APPELLEE'S DELAY IN FILING HIS COM-
PLAINT WAS FULLY EXPLAINED AND IS

NOT TO BE USED AS EVIDENCE AGAINST
HIM.

C. 875, par. I, 45 Stat. 964; par. 445, Title 38,

U. S. C. A.

C. 849, par. 4, 46 Stat. 992; par. 445, Title 38,

U. S. C. A.
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Report by Senator Shortridge from the Com-

mittee on Finance, dated June 9, 1930, and

known as Report No. 885 of the 71st Con-

gress, second session, to accompany Calen-

dar No. 906, on page 4 thereof.

Hayden v. United States (CCA 9), 41 Fed. (2d)

614.

VIII.

THERE WAS NO PREJUDICIAL ERROR COM-
MITTED IN ALLOWING DR. LOWE TO EX-

PRESS HIS OPINION AS TO APPELLEE'S
TOTAL AND PERMANENT DISABILITY.

A. SINCE THE OBJECTION WAS MADE
AFTER DR. LOWE HAD ANSWERED THE
QUESTION, THE OBJECTION CAME TOO
LATE.

Penix V. Sloan, 3 Fed. (2d) 258 (CCA 5).

Dinet V. Rapid City, 222 Fed. 497 (CCA 8).

26 R. C. L. 1046.

Alabama Fuel & Iron Co. v. Minyard, 88 So. 145,

205 Ala 140.

Parks V. City of Des Moines, 191 N. W. 728,

195 Iowa 972.

Bergholtz v. Oregon City, 240 Pac. 225, 116 Ore.

18.

jSeerie v. Brewer, 40 Colo. 299, 90 Pac. 508, 122

Am. St. Rep. 1065.
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B. WHERE TESTIMONY IS ADMITTED
WITHOUT OBJECTION, PREJUDICIAL ERROR
CANNOT BE ASSIGNED THEREON.

Lederer v. Real Estate, etc., 273 Fed. 933 (CCA

3).

Noonan v. Caledonia Gold Mining Co., 121 U. S.

393, 400, 7 S. Ct. 911, 30 L. Ed. 1061.

Burton v. Driggs, 20 Wall, 125, 22 L. Ed. 299.

Stebbins v. Duncan, 108 U. S. 32, 2 S. Ct. 313,

27 L. Ed. 641.

Wood V. Weimar, 104 U. S. 786, 795, 26 L. Ed.

779.

C. THERE WAS NO SPECIFIC OBJECTION
MADE AT THE TIME THAT DR. LOWE WAS
REQUIRED TO WEIGH THE TESTIMONY, AND
ANY OBJECTION ON THAT GROUND WAS
WAIVED.

Camden v. Doremus, 3 How. 515, 11 L. Ed. 705.

Burton v. Driggs, 20 Wall. 125, 22 L. Ed. 299.

Continental Insurance Co. v. Fortner, 25 Fed.

(2d) 398 (CCA 6).

D. THE GIVING OF A MEDICAL EXPERT'S

OPINION WAS NOT AN INVASION OF THE
PROVINCE OF THE JURY.

Russells Estate, 210 Pac. 249 (Cal).

United States v. Monger, 70 Fed. (2d) 361

(CCA 10).
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Carter v. United States, 49 Fed. (2d) 221

(CCA 4).

Runkle V. United States, 42 Fed. (2d) 804

(CCA 10).

11 R. C. L., page 583, paragraph 14.

4 Wigmore on Evidence (2d Ed.) Sec. 1920.

4 Wigmore on Evidence (2d Ed.) Sec. 1921.

Note, 78 A. L. R. page 755.

United States Smelting Co. v. Parry, 166 Fed.

407 (CCA 8).

Cropper v. Titanium Pigment Co., 47 Fed. (2d)

1038, 78 A. L. R. 737.

Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup.

Ct. 288, 37 L. Ed. 118.

Williamson v. United States, 207 U. S. 425, 451,

28 Sup. Ct. 163, 52 L. Ed. 278.

Alexander v. United States, 138 U. S. 353, 356,

11 Sup. Ct. 350, 34 L. Ed. 954.

Moore v. United States, 150 U. S. 57, 60, 14 Sup.

Ct. 26, ?>7 L. Ed. 996.

Clune V. United States, 159 U. S. 590, 592, 16

Sup. Ct. 125, 40 L. Ed. 269.

Transportation Line v. Hope, 95 U. S. 297, 24

L. Ed. 477.

Spring Company v. Edgar, 99 U. S. 645, 25 L.

Ed. 487.

Connecticut Mutual Life Ins. Co. v. Lathrop, 111

U. S. 612, 4 Sup. Ct. 533, 28 L. Ed. 536.
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Union Ins. Co. v. Smith, 124 U. S. 405, 8 Sup.

Ct. 534, 31 L. Ed. 497.

Northern Pacific Railroad v. Urhn, 158 U. S. 271,

15 Sup. Ct. 840, 39 L. Ed. 977.

Texas & Pacific R. Co. v. Watson, 190 U. S. 287,

22 Sup. Ct. 681, 47 L. Ed. 1057.

Gila Valley, etc. Ry. Co. v. Lyon, 203 U. S. 465,

27 Sup. Ct. 145, 51 L. Ed. 276.

St. Louis, etc. Co. v. Edwards, 24 C. C. A. 300,

78 Fed. 745.

Western Coal & Mining Co. v. Berberich, 36 C.

C. A. 364, 94 Fed. 329.

Chicago Great Western Ry. Co. v. Price, 38 C.

C. A. 239, 97 Fed. 423.

Taylor v. Town of Monroe, 43 Conn. 36.

Murray v. United States (C. of A., D. of C),

288 Fed. 1008.

American Agricultural Chemical Co. v. Hogan

(CCA l),213Fed. 416, 419.

New York Life Ins. Co. v. Doerksen, 64 Fed.

(2d) 240 at 241.

Atchison T. etc. Co. v. Myers, 63 Fed. 793 at 796

(CCA 7).

111. P. & L. Corp. V. Hurley, 49 Fed. (2d) 681.

Hammond v. Woodman, 66 Am. Dec. 219, 235.

United States v. Barker, 36 Fed. (2d) 556.

D. & R. G. Ry. Co. v. Roller, 100 Fed. 738

(CCA 9).
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E. AT MOST, THE ADMISSION OF THIS
TESTIMONY CAN BE HELD TO BE DISCRE-

TIONARY WITH THE COURT.

Gila Valley, etc. Ry. Co. v. Lyon, 203 U. S. 465,

27 Sup. Ct. 145, 51 L. Ed. 276.

Spring Company v. Edgar, 99 U. S. 645, 25 L.

Ed. 487.

United States v. Lumbra (CCA 2), 63 Fed. (2d)

796.

United States v. Barker, 36 Fed. (2d) 556.

F. ANOTHER REASON WHY NO PREJUDI-
CIAL ERROR WAS COMMITTED IN THIS RE-

GARD WAS THAT OTHER EVIDENCE OF THE
SAME NATURE WAS ADMITTED WITHOUT
OBJECTION.

United States v. Dudley, 64 Fed. (2d) 743.

Shwab V. Doyle, 269 Fed. 321 at 333.

Prevette v. United States, 68 Fed. (2d) 112.

G. THE DECISIONS CONTRA ARE UN-
SOUND.

Texas & P. R. Co. v. Watson, 190 U. S. 287, 47

L. Ed. 1057.

H. A RULE OF PRACTICE LONG INDULGED
AND ACQUIESCED IN BY COURTS, ATTOR-
NEYS AND LITIGANTS WILL NOT BE OVER-
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THROWN EXCEPT FOR MOST COGENT
REASONS.

United States v. Lawson, 50 Fed. (2d) 646

(CCA 9).

United States v. Dudley, 64 Fed. (2d) 743

(CCA 9).

United States v. Jensen, 66 Fed. (2d) 19

(CCA 9).

United States v. Francis, 64 Fed. (2d) 865

(CCA 9).

United States v. Messinger, 68 Fed. (2d) 234

(CCA 4).

United States v. Sorrow, 67 Fed. (2d) 372

(CCA 5).

United States v. Ellis, 67 Fed. (2d) 765

(CCA 5).

United States v. Tyrakowski, 50 Fed. (2d) 766

(CCA 7).

Asher v. United States, 63 Fed. (2d) 20

(CCA 8).

United States v. Thomas, 64 Fed. (2d) 245

(CCA 10).

United States v. Woltman, 57 Fed. (2d) 418 (C.

of A., D. C).
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ARGUMENT
I.

AN OBJECTION MADE AFTER A QUESTION

IS ANSWERED IS TOO LATE AND AN EXPLA-

NATION WHY A WRITTEN STATEMENT IS

SIGNED IS NOT IMPEACHMENT.

The first assignment of error (Br. 20) relates to the

fact that the appellee while on the stand testified that

he had signed a statement at the time of discharge that

he was in good health. This matter is touched upon

in appellant's points and authorities under subdivision

VI, found on pages 26 and 27 of the brief, and is

touched on in the argument on pages 28 and 29 of ap-

pellant's brief.

A. THERE WAS NO PROPER RECORD MADE
AT THE TRIAL.

The appellant cannot rely upon the fact that the trial

judge refused to sustain the objection covered by as-

signment No. 1, because the objection was not made in

time and there was not a motion to strike. The record

shows that the following proceedings were had when

the plaintifT was asked if he had signed the statement

at the time of discharge:

"A. Yes. I did.

Q. Why did you do that?

A. I wanted to get home.
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MR. SLAUGHTER (Attorney for Appellant):

I object to that as an attempt to impeach the plain-

tiff's own witness.

THE COURT: Overruled." (Tr. 42.)

It will appear at once from the above that the wit-

ness was allowed to answer this question and no objec-

tion w^as made at the time, and further there was no

motion to strike made, and since an objection had not

been made to the question and the answer was in the

record before an objection was made, the court could do

nothing else than overrule appellant's objection and no

motion to strike was made.

A leading case on this subject is that of Seerie v.

iBrewer, (Colo.), wherein the court said:

''At the trial plaintiff's counsel asked of one of

his own witnesses a question, the answer thereto,

defendants' counsel say, if favorable to the plain-

tiff*, would tend to impeach his own witness. It is

doubtful if the point has been properly saved. The

general rule is that, if a party suffers an improper

question to be asked without objecting thereto, he

cannot thereafter be heard to complain of an un-

favorable responsive answer. But there is no merit

in the point if it has been properly saved. There

was no attempt by plaintiff* directly to impeach any

of his own witnesses. The most that can be said

of the question propounded by plaintiff's counsel
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is that a favorable answer would have tended to

contradict his witnesses, and this is permissible."

Seerie v. Brewer, 40 Colo. 299, 90 Pac. 508, 122

Am St. Rep. 1065.

In an Oregon case, a witness had testified to the effect

that $1,050 represented 3 per cent of the estimated cost

of the city hall, and he was then asked

:

''Q. Would you say that is a reasonable amount

for the services you have rendered and performed?

A. Yes."

An objection was then made and in passing upon the

question the Supreme Court of Oregon said

:

''The answ^er was clearly responsive to the ques-

tion, and no objection was made to the question

until it had been answered. After the answer was

in the record, however, the defendant objected to

the question and moved that the answer be stricken

therefrom. This is not a case of an improper an-

swer to a proper question, nor that of an answer that

is not responsive to a proper question. Neither does

it appear that the answer was made before counsel

had time to object."

Bergholtz v. Oregon City, 240 Pac. 225, 116 Ore.

18.

In an Iowa case, the Supreme Court of that State held

:

"It will be observed that there was no objection

to the questions until the answers were in. It was
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just as apparent when the questions were asked as

when they were answered that the evidence w^as

incompetent, if it was so. The objection was there-

fore not timely, and the court could have overruled

it on that ground."

Parks V. City of Des Moines, 191 N. W. 728, 195

Iowa 972.

In an Alabama case the witness was asked, "Worked

for the defendant, the Alabama Fuel & Iron Company?"

and answered, "Yes, sir." The record recites that de-

fendant's counsel then said, "Wait a minute. We object

to the question on the ground it calls for immaterial, irre-

levant, incompetent, and illegal testimony." The court

overruled the objection and the defendant duly excepted.

This was but experimenting on the answer of the wit-

ness, and no error was committed in overruling same.

Alabama Fuel & Iron Co. v. Minyard, 88 So. 145, 205

Ala. 140.

The Circuit Court of Appeals for the Fifth Circuit

had a similar situation, wherein that court said of the

trial court:

"The court is not chargeable with error in over-

ruling an objection to a statement by a witness

which was responsive to a question which was not

objected to."

Penix V. Sloan, 3 Fed. (2d) 258.
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The Eighth Circuit Court also said

:

'There was no objection to the testimony at the

time it was given, but subsequently there appears in

the record a statement that this notation was ob-

jected to for the reason that it was not shown that
>

it was made at the proper time by the proper officer

in due form. The objection made after the witness

had testified amounted to nothing. Counsel's remedy

would have been a motion to strike out the testi-

mony."

Dinet v. Rapid City, 222 Fed. 497.

Ruling Case Law states the rule as follows:

''The purpose of an objection being to prevent a

question from being answered until after a ruling

of the court can be obtained, it is well settled that

it is too late to interpose an objection after the ques-

tion has been answered."

26 R. C. L. 1046.

B. A COLLECTION OF WRITTEN DOCU-

MENTS IS NOT A WITNESS IN THE SENSE

THAT iSOME ONE OF THE DOCUMENTS CAN-

NOT BE IMPEACHED.

It is contended by the appellant that the official ser-

vice record was appellee's own witness and therefore ap-

pellee could not contradict or explain the circumstances

cerning the making up of said service record. This
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service record included numerous papers such as the

appellee's physical examination at the time he enlisted,

the field medical card dated November 9, 1918, also some

notations as to his physical condition while in the hos-

pitals in France, and stated among other things that he

was nervous while in the hospital in France and did not

sleep, and that he had taken food which was contami-

nated with gas, and that vomiting and diarrhea followed,

and the exhibit likewise contained several papers made

up by the officers of the appellant at the time of the ap-

pellee's discharge from the army (Tr. 41). These

records were made up and kept by the appellant's offi-

cers. The appellee had little or nothing to do with them.

It has always been our conception of the trial of a

lawsuit that the purpose of all concerned should be to

arrive at the truth of the issues involved, and that hyper-

critical objections should not be considered. It is per-

fectly obvious from the very statement of the case that

this service record kept by the appellant was not a wit-

ness in the sense that appellant is now contending it is a

witness and because it was merely a collection of written

documents and appellee merely attempted to explain why

he executed one of them.

For authorities holding that a document is not a wit-

ness in the sense that it cannot be impeached, we call at-

tention to the following cases:

Eckermann v. McDonough, 186 N. W. 361

(Nebr.).
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Henny Buggy Co. v. Patt, 73 Iowa, 485, 35 N.

W. 587.

Peters v. Taylor (Ariz.), 251 Pac. 446.

C. A PARTY INTRODUCING A COLLECTION
OF WRITTEN INSTRUMENTS DOES HAVE
THE RIGHT TO EXPLAIN THE SAME.

Where a party introduced a hospital record, he was

not bound thereby, merely because he had introduced it.

Kelley v. Jordan Marsh Co., 179 N. E. 299. A party

introducing an instrument wherein he had agreed not

to bring a certain action was not bound thereby. Lyons

V. Davy-Pocahontas Coal Co. (W. Va.), 84 S. E. 744.

A party introducing statements by a doctor adverse to

his position is not bound thereby. Independence Indem-

nity Co. V. Polk (Tex. Civ. App.), 14 S. W. (2d) 330.

Where a party introduced a hospital record which was

contrary to his own testimony, the court held that he

was not bound thereby, saying

:

*'The plaintiff was not bound by the hospital

records even though he introduced them in evi-

dence."

Newman v. Levinson, 165 N. E. 122.

Where, in a suit trying a title, the plaintiff offered

evidence of defendant's title, the court held that the

plaintiff was not bound by such evidence. Gilliland v.

Armstrong, 71 So. 700. Where a party introduces a deed

supporting his adversary's title, he can explain and at-
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tack the same. Chrisman v. Gregory's Heirs, 4 B. Mon.

(Ky.) 474.

A case that we think is particularly applicable to the

situation here is where a party introduces the books of

account kept by an adversary and then attempts to ex-

plain certain items in the books of account. If the rule

of law is that a party introducing a set of books of ac-

count cannot explain or impeach any item therein, justice

would often be defeated, and in a case where the de-

fendant introduced in evidence the books of a bank that

was suing him and then proceeded to show certain er-

rors, this was permitted, and the court draws the dis-

tinction between the fact that defendant was attempt-

ing to disprove certain items and what the situation

would have been had he attempted to prove that the

books were not actually the books of the bank, saying:

"We hold that the defendant, having introduced

them, could not attack them by proof that they are

not the books of the bank, and thus discredit them

as a whole, but that it was competent to show er-

rors in particular items; that is, it was competent

to show mistakes or frauds in the entries, and there-

by disprove facts which the books, on their face,

purport to prove. If one introduces a witness, he

cannot discredit him generally, but he may prove

the truth of a particular fact, in direct contradic-

tion to what his witness has testified."
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Merchants' Bank of Macon v. Rawls, 7 Ga. 191, 50

Am. Dec. 394. It seems to us that this is exactly the

situation that we have here. In other words, the plain-

tiff having offered the official service record as the offi-

cial service record could not contend that it was not the

service record, but he could explain any entry contained

in the service record and could contradict any particular

statement contained therein, and certainly could show

the circumstances under which any particular instrument

or document was made up. See also Hoffman v. Hen-

dricks (Okla.), 96 Pac. 589; Peters v. Taylor, (Ariz.)

251 Pac. 446. Aetna Life Ins. Co. v. Ward, 140 U. S.

76, 35 L. Ed. 371.

In conclusion, we submit that the discharge of the

plaintiff from the United States Army after he had serv-

ed for practically two years and had been in a great war

and in a foreign country, the fact that he was being dis-

charged from defendant's army after a long absence from

his native country and his home are facts which in them-

selves create a situation which is the proper basis and

reason for the rule of law permitting the veteran to ex-

plain why he signed the formal statement at discharge.

While such circumstances may not constitute duress as

we ordinarily understand it, as a matter of fact it is diffi-

cult to picture a situation where the legal principle of al-

lowing an instrument to be explained on account of hav-

ing been signed under duress is more applicable. These

formal statements were signed without any particular

thought on the part of either the officers who prepared
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them and caused them to be executed, or on the part of

the men who signed them. The appellee in this case was

an enlisted man; he was a battle casualty; his affliction

was in the nature of a nervous and mental disability. His

whole training in the army had taught him to do exactly

as he was told by his superior officers : he was not to rea-

son why, but to do and die.

All these facts taken together, namely, the fact that

appellee's training had been for the purpose of teaching

him to do exactly as he was told by his superior officers,

the fact that he had been away from home for a great

period of time, the fact that neither he nor his superior

officers who caused him to execute the formal statement

gave any particular consideration to the effect thereof,

the fact that he was anxious to get home, which can well

be understood—all these together create a situation in

which it was perfectly proper for the court to allow the

witness to explain why he signed the formal statement

immediately prior to his discharge.

D. THE CASES CITED BY THE APPELLANT
ARE NOT IN POINT.

The appellant on page 27 of its brief cites the case of

Hickory v. United States, 151 U. S. 303, 14 S. Ct. 334,

38 L. Ed. 170. This was a murder case and one John

Johnson was called as a witness for the defendant and

testified that the defendant Shade (not Hickory, the ap-

pellant) was at his house on Tuesday evening, but not

again until Friday evening. He was then asked if he
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had not stated to defendant's counsel that Tom Shade

had been at his place on Wednesday and Thursday even-

ings also, but he answered that he had not and that the

his place on Wednesday and Thursday evenings also, to

Thereafter Isaac Shade, one of the defendants, was

called and asked whether his interpretation of Johnson's

statement was to the effect that Tom Shade had been at

his place on Wednesday and Thursday evening also, to

which an objection was made which was sustained, and

the Supreme Court said

:

''As to witnesses of the other party, inconsistent

statements, after proper foundation laid by cross-

examination, may be shown (citing cases) but proof

of the contradictory statements of one's own witness,

voluntarily called and not a party, inasmuch as it

would not amount to substantive evidence and could

have no effect but to impair the credit of the witness,

was generally not admissible at common law."

We think that the reason for this rule is entirely ap-

parent in that it would permit a party to call a witness

solely for the purpose of impeaching him, thus getting

evidence before a court or jury which is purely hearsay.

Thus the fact of any importance in the Hickory

case was, "Was Tom Shade at Johnson's place on Wed-

nesday and Thursday evenings?" When Johnson was

called he testified positively that Shade was not there;

then under this situation for the court to have permitted

Tom Shade to say that John Johnson had at another time
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said that Shade was at Johnson's place on Wednesday and

Thursday nights would have been to introduce Johnson's

unsworn statement to prove a fact that he had directly

and positively testified did not exist, and that is the rea-

son the Supreme Court said that such evidence did not

amount to substantive evidence.

The next case cited by the appellant is that of Fong

Lum Kwai v. United States, 49 Fed. (2d) 19, decided

by this court, and that case was a deportation case and

involved the impeaching of a witness by a record contain-

ing contrary statements, and the exact rule as laid down

by this court is as follows

:

''It is a fundamental rule of evidence that a party

cannot call a witness for the sole purpose of impeach-

ing him by inconsistent statements alleged to have

been made by the witness. Hickory v. U. S., 151

U. S. 308, 309, 14 S. Ct. 334, 3S L. Ed. 170; Cyc.

Fed. Proc, vol. 2, paragraph 527. The only in-

stances in which a party is permitted to introduce

conflicting statements to destroy the probative effect

of the testimony of a witness introduced by him is

where he claims that he had been surprised by the

adverse testimony of his witness and offers the con-

flicting statements to justify calling the witness and

to eliminate, as far as possible, the effect of his ad-

verse testimony. Murray v. Third Nat. Bank (C.

C A.) 234 F. 481."
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Obviously this case is not at all similar to the case here,

because here the appellee admitted signing a declaration

which was in the service record, but merely stated that

the reason he signed it was because he wanted to get home,

which statement was in explanation of his having signed

such a statement, and it is therefore in no sense an im-

peachment of the service record.

The case of Murray v. Third National Bank (CCA

6), 234 Fed. 483 at 491, merely lays down the rule that

one is not permitted to discredit the testimony of one's

own witness by showing his contradictory statements,

and then goes on to say

:

"The Ohio statute does not in terms give the right

to discredit by proof of contradictory statements,

but only to 'rebut by counter testimony.' This was

permissible, even as to one's own witness, without

the statute. Hurley v. State, (46 Ohio St. 320, 21

N. E. 645, 4 L. R. A. 161 ) supra ; Hickory v. United

States, supra."

Thus here if the appellant is claiming that the service

record is our witness and by introducing it we adopted

it as our witness, we certainly, under the decision in the

Murray case, had a right not to contradict the statement

made therein, but to explain why the statement was made.

All of the other cases cited under subdivision VI found

on pages 26 and 27 of appellant's brief are to the same

effect, and since they are not in point here, we do not

think that further comment on them is necessary.
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IT WAS NOT PREJUDICIAL ERROR FOR THE
COURT TO REFUSE TO STRIKE THE ANSWER
OF MRS. SPENCER G. YOUNG.
The second assignment of error found on page 21 of

appellant's brief does not correctly state the record. The

assignment of error set out in the brief is as follows

:

''Q. About how much of the time did he work

on that job?

A. We worked perhaps two or three hours a day,

etc."

The record, however, as settled in the bill of excep-

tions is as follows

:

"Q. About how much of the time did he work on

that job?

A. He worked perhaps two or three hours a day."

(Tr. 111).

In the argument of this assignment of error, found on

pages 29 and 30, we find the appellant commits the same

error and quotes the answer as being "we worked per-

haps two or three hours a day." Counsel states on page 30

:

"We believe that this was an error and that the

entire answer should have been stricken under the

rule that an unresponsive answer should be stricken,

especially when the answer is immaterial."

Thus we see that the assignment of error, as well as the

entire argument of appellant under this division of ap-
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pellant's brief is not based upon the record, and for some

reason appellant attempts to change the record in that it

changed the word "he" (Tr. Ill) to the word 'Ve".

In order to get a full understanding of the actual rec-

ord as it exists, we desire to call attention to the fact that

Mrs. Spencer G. Young's testimony was taken by way

of deposition (Tr. 107) and she was not present at the

trial and she testified very fully as to Mr. Young's illness

and work record (Tr. 107-116), and in regard to the par-

ticular work to which this assignment of error relates she

had testified

:

''Then his father engaged both of us to come and

cook for his harvesting. His family had moved off

the farm again and gone to town, and the agreement

was that I should do the cooking and that he should

help me with what I needed and do what light work

he could during the harvesting. He remained on his

father's farm at this time until the spring of 1925.

We started on the farm in September, 1924. Dur-

ing this time I observed practically the same symp-

toms. He was irritable, easily upset. He didn't

sleep. He would wake up in the night delirious. He
scarcely ate at all, and he had to be very careful what

he did eat. At night when he woke up his breathing

would be labored. The difficulty in breathing would

increase until he would wake out of breath and al-

most choke, and as soon as he would get his breath

he would scream. I can't state definitely how much
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he made on this job. During the month of harvest

I was paid $1.00 a day for my work, and I think he

was paid 50c a day. After that there was no salary.

We were just to Hve on the farm and take care of it.

After the harvest he didn't receive anything in mon-

ey, just the Hving for staying on the farm." (Tr.

110-111).

All of the above went into the record without objection

by appellant and then the record shows

:

'' 'Q. About how much of the time did he work on

that job?

A. He worked perhaps two or three hours a day,

and I did part of the work, caring for the chickens

and all the light work that it was possible for me to

do.

MR. SLAUGHTER: I move that part of the

answer with reference to what she did and she had

to do be stricken. It is not responsive and further

not material.

THE COURT: Overruled.'

Mr. Young worked perhaps two or three hours a

day. I am sure it wasn't more. I did all the work

I could to help him." (Tr. 110-111).

It will thus be seen that the witness was explaining

an arrangement whereby she was to do the work of cook-

ing and helping her husband look after the farm, and that

she was paid $1.00 a day for her work. This was the
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situation of the record at the time that the motion to strike

was made.

A. A MOTION TO STRIKE AS UNRESPONS-
IVE CAN ONLY BE MADE BY THE EXAMINER.

The situation that we have under this point in this case

is that the deposition of Mrs. Spencer G. Young was be-

ing read by the attorney for the appellee, Mr. Worthwine

(Tr. 107-108). Mr. Slaughter, the attorney for the ap-

pellant, made the objection that the answer be stricken

as not responsive. The appellant's attorney, Mr. Slaugh-

ter, was not examining the witness at that time. Conse-

quently the rule that an unresponsive answer can only

be stricken by the examining attorney is applicable.

The Third Circuit in a recent case has held

:

''The objection on the second ground, that the an-

swer was not responsive to the question, was prop-

erly overruled, because the examiner alone had the

right to object on that ground. State v. d'Adame,

84 N. J. Law, 386, 390, 86 A. 414; Ann. Cas. 1914B,

1109; In re Dunahugh, 130 Iowa, 692, 107 N. W.
925; Merkle v. Bennington Township, 58 Mich. 156,

24 N. W. 776, 55 Am. Rep. 666; Jones v. New York

Central, etc.. Railroad Co., 46 App. Div. 470, 61

N. Y. S. 721."

Page Steel & Wire Co. v. Blair Engineering Co., 22

Fed. (2d) 403 at 406; Certiorari denied, 276 U. S. 623,

S. Ct. 303, 72 L. Ed. 7Z7.
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The Supreme Court of the State of Cahfornia in a

decision decided in 1924, Chief Justice Wilbur concur-

ring, reviewed a number of decisions and arrived at the

conckision that it was reversible error for a trial judge

to strike out an answer of the witness upon objection

made by the opposite party on the ground that the answer

was unresponsive and adopted the rule:

'*The answer was not responsive, but that was not

a ground for striking it out on defendant's motion

unless it was itself improper."

See Hirshfeld v. Dana, 223 Pac. 451.

Jones on Evidence states the rule to be

:

''The correct rule seems to be that the party ad-

verse to the examiner has no absolute right to have

an answer expunged from the record merely because

it is irresponsive. If the answer is competent and

pertinent, it is optional with the court to strike it or

to permit it to stand. A denial of a motion to strike

is not error."

Jones Commentaries on Evidence, Second Edition, V^ol-

ume 5, page 4523.

B. THE STRIKING OF THIS TESTIMONY
WAS WITHIN THE DISCRETION OF THE
COURT.

It will be borne in mind that this testimony was taken

by deposition (Tr. 107). Counsel for appellant had
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cross examined this witness at the taking of the deposi-

tion (Tr. 115), and knew long before the trial and long

before the deposition was read what the answer of the

witness had been to the particular question, but even with

this advance knowledge of this answer did not make any

objection to the answer of the witness until it had been

read before the court and jury at the trial of the case and

then made the motion to strike, the refusal of the court

to do so being assigned as error (Tr. 111).

In this condition of the record, we believe that it was

discretionary wath the court to allow the answer to stand.

As was said by Jones

:

'Tf the answer is competent and pertinent, it is

optional with the court to strike it or to permit it to

stand. A denial of a motion to strike is not error.

^ ^ ^ And in any event if an answer, though not re-

sponsive to the question, is material and competent

as evidence, it is largely within the discretion of the

trial court to permit it to stand even over proper

objection. Lack of responsiveness is not necessarily

a ground for exclusion."

Jones, Commentaries on Evidence, Second Edition,

Volume 5, page 4523.

C SINCE THE WITNESS WAS PERMITTED
TO ANSWER THE IDENTICAL QUEjSTION IN

THE SAME MANNER WITHOUT OBJECTION,
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THE ALLOWING OF THE ONE ANSWER TO
STAND IS NOT PREJUDICIAL ERROR.

This particular witness had testified in other parts of

the record about helping her husband do the work for

which he was paid. For example, she stated

:

''He was slow. He didn't get his work done and

as far as possible his brothers helped him do the

work and I helped him with some of the work/' ( Ital-

ics are ours). (Tr. 110).

This was testified to without objection, and again this

same witness testified in regard to the particular work

where the motion to strike in question was made as fol-

lows:

''Mr. Young worked perhaps two or three hours a

day. I am sure it wasn't more. / did all the zvork I

could to help him/' (Italics ours). (Tr. 111).

Furthermore, in regard to this particular work, the

two, that is the witness and the appellee, were hired to do

the particular work in question (Tr. 110-111).

In the case of United States v. Dudley, 64 Fed. (2d)

743, decided by this Court, the question involved was

whether the receiving of evidence as to the plaintiff's pre-

war success and his poverty following the war was ad-

missible over objection, and in that case it appeared that

considerable of the testimony went in without objection,

and then when an objection was made, it was overruled
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by the trial court, and this court held that the overruling

of the objection was not error, saying

:

^'In any event, in view of other similar evidence

received without objection no prejudice resulted

from its admission."

United States v. Dudley, 64 Fed. (2d) 743.

We urge that this is the exact situation here, and that

since the appellant allowed this same witness to state sev-

eral times that she had helped her husband in doing his

work that it could not have been prejudicial error for the

trial court to have refused the motion to strike in this one

particular instance. Shwab. v. Doyle, 269 Fed. 321 at

333.

D. THE REFUSAL TO STRIKE MATERIAL
EVIDENCE IS NOT ERROR, AND IF IMMATER-
IAL IS NOT PREJUDICIAL ERROR.

We urge that since we have abundantly established

that the answer could not be stricken upon the motion of

the adverse party and the only ground assigned for the

motion was that the evidence was not material and re-

sponsive, that there was no such ground stated in the mo-

tion for the stricture of the evidence in question.

We think that whether the plaintiff did the work or his

wife did it is highly material to the issues involved in this

case, for the reason that where other people do the work

for which the veteran is paid, it deals directly with the

plaintiff's disability or inability to work.
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See United States v. Lawson, 50 Fed. (2d) 646 (CCA

9).

However, the rule is clearly established that if the evi-

dence is not material, the court's refusal to strike it could

not work any prejudicial error.

The Eighth Circuit has held in a war risk insurance

case:

"Complaint is made also that the appellee was per-

mitted to show some statement of the insured as to

his ability to work. Unless such statement was a

part of the res gestae or was an expression of his

feeling it would not be admissible, but we think there

was no prejudice resulting therefrom; likewise the

government complains of evidence permitted to be

introduced that a thirteen year old boy could perform

work which the insured did. We think the govern-

ment's position as to this is correct, and that such

evidence had nothing whatever to do with the case,

but likewise it seems to us it was entirely immaterial

and could work no prejudice."

United States v. Phillips, 44 Fed. (2d) 689.

Furthermore, a case will not be reversed for the admis-

sion of immaterial evidence which is otherwise admitted

in the record without objection.

Walter v. Rowlands, 28 Fed. (2d) 687 (CCA 9).

Judicial Code, Section 269 amended; Title 28, Par.

391, U. S. C. A., Note 203.
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E. THE AUTHORITIES CITED BY APPEL-
LANT ARE NOT CONTROLLING.

Under this subdivision and in support of its position,

the appellant cites Wigmore on Evidence. Mr. Wigmore

states

:

''Where the witness, either in a deposition or on

the stand, goes beyond the scope of the question, and

makes an answer not responsive, there is here noth-

ing 'per se' wrong. If the answer includes irrelevant

facts, they may be struck out, and the jury directed

to ignore them; if it furnishes relevant facts, then

they are none the less admissible merely because they

were not specifically asked for."

2 Wigmore on Evidence (2d Ed.) Section 785.

This is the principle that we are contending for here,

for the reason that it was material to the issues as to

whether the appellee did the work or some one else did the

work.

The case of Marinoni v. State, cited by the appellant

on page 26 of its brief, merely lays down the general rule

that where an answer is unresponsive and incompetent,

it may be stricken out on motion, but the case does not

hold that the party adverse to the examiner may strike

out an answer merely because it is irresponsive.

III.

PREJUDICIAL ERROR CANNOT BE PREDI-
CATED ON EVIDENCE THAT IS NOT OBJECT-
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ED TO, NOR CAN ANY GROUND FOR REVERS-
AL BE URGED WHICH IS NOT STATED IN THE
OBJECTION.

Under subdivision VII (Appellant's Br. 27-28) it is

stated that an opinion cannot be based on evidence which

a witness has heard, and then on page 30 (Appellant's

Br.) it is stated by appellant as follows

:

**Dr. Lowe, as stated in assignment of error No.

3, testified that he had heard the testimony in this

case and that he had 'heard the testimony here' of the

plaintiff; that he had that history in mind and the

facts narrated in the history; that based upon the

testimony which he had heard and the defintion as

given to him, he had an opinion as to total and per-

manent disability and said what the opinion was."

We earnestly submit that appellant is not borne out by

the record in this regard. Dr. Lowe gave his answer

upon the hypothetical question contained in the record

(Tr. 120-139). Dr. Lowe had not only heard all of the

testimony in the case, but he also heard the hypothetical

question (Tr. 147). Dr. Lowe testified specifically that

he had in mind the facts narrated in the history (Tr.

147), which was the history contained in the hypothetical

question (Tr. 120-139).

It is also stated at the bottom of page 30 and the top

of page 31 (Appellant's Br.) :
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''We submit that the overruHng of appellant's ob-

jection to the doctor's opinion based and given en-

tirely upon the evidence which he had heard in this

case was error, the objection being to the effect that

the question as put contains matters which were

stricken from the record and invades the province of

the jury."

We again submit that appellant absolutely misconstrues

the record in this case when it states that the doctor's

opinion was given ''entirely upon the evidence which he

had heard in this case," for the reason that the doctor

specifically testified that he had in mind the facts narrated

in the history (Tr. 147).

On cross examination Dr. Lowe stated that he had

tested appellee's reflexes.

The next question on cross examination by the appel-

lant was

:

"Q. You took that into consideration in addition

to what you saw, your observation of the witness

and the evidence?

A. I did not.

Q. And the hypothetical question as put by coun-

sel?

A. I did not." (Tr. 149-150).

Obviously the doctor considered nothing but the hypo-

thetical question in giving his answer for the question

asked by appellant's attorney was whether he took the
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testing of the reflexes into consideration in addition to the

hypothetical question.

The very objection lodged by counsel at the time Dr.

Lowe was asked his opinion assumed that he was answer-

ing on the hypothetical question and not what he had

heard in the courtroom, the particular objection being:

"MR. SLAUGHTER: I object to the witness

answering that question because the hypothetical

question, included in this question, was not based on

a substantial statement of the facts, etc." (Tr. 148).

At the time this objecton was made, counsel knew very

well that a hypothetical question had been read in the

presence of Dr. Lowe, and that Dr. Lowe was basing his

answer upon the facts stated in the hypothetical question.

If this had not been the case why did not counsel urge the

objection at the time that the doctor could not answer

upon the evidence that he had heard in the courtroom?

Why did counsel not demand that the hypothetical ques-

tion be read, and further why did they recite in their ob-

jection that the hypothetical question was not based upon

a substantial statement of the facts (Tr. 148) ? Instead

of saying that the hypothetical question did not contain

a substantial statement of facts, why did counsel not ob-

ject that no hypothetical question had been read to the doc-

tor? Why did they not object at the time that he was

giving an opinion on the evidence that he had heard in

the courtroom rather than waiting until the case is ap-
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pealed and then misquote the record, and contend as they

do at the top of page 31 of their brief that the doctor's

opinion was given "entirely upon the evidence which he

had heard in this case"? On page 32 (Appellant's Br.)

counsel state:

''We believe that the correct rule of law is that

an opinion cannot be based on evidence which the

witness has heard, but an opinion must be based up-

on a hypothetical question stated in conformity with

the established rules of evidence."

If the appellant believes that the above quoted portion

of the brief is the correct rule of law, why didn't they ob-

ject on that ground, and why in their objection did they

assume that a hypothetical question had been submitted

to the doctor ? The reason is perfectly obvious, and that

is that Dr. Lowe was present in the courtroom at the time

that the hypothetical question was read to Dr. Rigby

(Tr. 120-139; 147-150).

We have too much respect for opposing counsel to

charge this as a deliberate attempt to mislead this court,

but do state that it must indicate the weakness of appel-

lant's position in this case, else this grossly misleading

argument would not be made.

However, there are so many reasons why the alleged

error is not a ground for reversal that we will only dis-

cuss a few of them.
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A. AN OBJECTION MADE AFTER A QUES-

TION IS ANSWERED IS TOO LATE.

It will be noted that no objection was made until after

Dr. Lowe had answered that he had an opinion (Tr. 148).

Since the question had already been answered and no mo-

tion to strike was made, it is obvious that the court could

do nothing but overrule the objection. Counsel could not

wait to find out whether the answer would be favorable

or unfavorable and then make a general objection.

See Penix v. Sloan, 3 Fed. (2d) 258 (CCA 5).

Dinet V. Rapid City, 222 Fed. 497 (CCA 8).

26 R. C. L. 1046.

Alabama Fuel & Iron Co. v. Minyard, 88 So. 145,

205 Ala. 140.

Parks V. City of Des Moines, 191 N. W. 728, 195

Iowa 972.

Bergholtz v. Oregon City, 240 Pac. 225, 116 Ore. 18.

Seerie v. Brewer, 40 Colo. 299, 90 Pac. 508, 122 Am.

St. Rep. 1065.

B. WHERE TESTIMONY IS ADMITTED
WITHOUT OBJECTION, PREJUDICIAL ERROR
CANNOT BE ASSIGNED THEREON.

It will be noticed that the only objection in regard to

Dr. Lowe's testimony is that contained on page 148 of

the record, which objection was made after the question

had been answered, and no objection was made to any

question propounded to Dr. Lowe before he had answer-
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ed the same (Tr. 148-149), the exact record being as fol-

lows after the objection:

''Q. You say you have an opinion ?

A. Yes, sir.

Q. What is it.

A. That he was totally and permanently disa-

bled at the time he reached home.

Q. What in your opinion was the disease or dis-

eases that made him permanently and totally disa-

bled ?

A. Shell shock and neurasthenia.

Q. Is that a subdivision of pychoneurosis ?

A. It is.

Q. Do you have an opinion as to w^hen Mr. Young

became totally and permanently disabled?

A. Yes, sir.

Q. When was it?

A. I would place the date at the time he came

home.

Q. In your opinion will he ever recover from

this condition of total and permanent disability,

A. I don't think he will." (Tr. 148-149).

Thus we see that all of the testimony which counsel

now contends was so objectional went in without any ob-

jection being lodged and we take it that it is an elementary

rule of law that prejudicial error cannot be based upon

evidence which is admitted without objection.
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Indeed the rule is that not only must an objection be

made, but the specific objection that is urged on appeal

must have been made at the time of the trial. In a case

decided by the Third Circuit, it appeared that an objec-

tion had been made at the trial in regard to the introduc-

tion of certain Articles of Incorporation that there was

better evidence available. On appeal it was urged that

there were other objections going to the authenticity of

the copy of the Articles of Incorporation, and the court

said:

"This objection comes too late here, and will not

be considered, for it is an established rule of law that

when a party objects to the admission of testimony

the objection must be specific, and not general, and

in a proceeding in error the party objecting is con-

fined to the objection stated at the trial. The rule

that the objection must be specific and not general

obtains, in order that the attention of the trial judge

may be directed to the precise point of law intended

to be raised by the objection, for it cannot be ex-

pected that a particular objection in the mind of

counsel, thoroughly conversant with the case through

previous study, will occur to the judge in the intri-

cacy of the trial, although, if stated, he would readi-

ly perceive its force. The party objecting is, upon

proceedings in error, confined to the objection stated

at the trial, for the reason that the question of law

raised by the specific objection made is the only one
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ruled upon by the trial court, and it cannot be said

that the court erred in respect to a matter not

brought to its attention, and upon which it neither

ruled nor was asked to rule."

Lederer v. Real Estate, etc., 27Z Fed. 933 (CCA 3).

See also

:

Noonan v. Caledonia Gold Mining Co., 121 U. S.

393, 400, 7 Sup. Ct. 911, 30 L. Ed. 1061.

Burton v. Driggs, 20 Wall. 125, 22 L. Ed. 299.

Stebbins v. Duncan, 108 U. S. 32, 2 Sup. Ct. 313, 27

L. Ed. 641.

Wood V. Weimar, 104 U. S. 786, 795, 26 L. Ed. 779.

C. THERE WAS NO OBJECTION MADE AT
THE TIME THAT THE DOCTOR WAS BASING
HIS OPINION UPON THE EVIDENCE THAT HE
HEARD.

The only objection lodged to Dr. Lowe's testimony is

the following:

"MR. SLAUGHTER: I object to the witness

answering that question because the hypothetical

question, included in this question, was not based on

a substantial statement of the facts and contained

matter prejudicial and stricken from the record and

it invades the province of the jury." (Tr. 148).

Thus we see that at the time the objection was lodged,

it was not urged that the doctor had not been asked a hy-

pothetical question or that he was not basing his opinion
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upon the hypothetical question contained in the record,

but the very objection assumes that the doctor was giving

his opinion upon the hypothetical question which had

been propounded to Dr. Rigby (Tr. 120-139).

The vice of now urging an objection which was not

made at the time is particularly apparent in this case, for

the reason that had it been suggested that the doctor was

not basing his answer upon the hypothetical question this

matter could have been entirely cleared up and if neces-

sary the hypothetical question again read to the doctor,

although since he had heard it, it would have been a use-

less waste of the court's time to have repeated it.

Camden v. Doremus, 3 How. 515; 11 L. Ed. 705.

Burton v. Driggs, 20 Wall. 125, 133; 22 L. Ed. 299.

Continental Ins. Co. v. Fortner, 25 Fed. (2d) 398

(CCA 6).

This court has had occasion to pass upon this matter

in a medical case, where upon appeal it was objected that

the hypothetical question did not contain all the facts in

evidence, and this court said

:

"Error is assigned to the ruling of the trial court

in permitting the defendant in error to ask a physi-

cian, called as an expert, whether, assuming the in-

jury to the leg of the defendant in error to be such

as was testified to by him, and that that injury was

followed by atrophy and paralysis of certain mus-

cles of the leg, that condition would be the result of
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the injury. Objection was made on the ground that

the question stated facts not in evidence and failed

to state all the facts in evidence as to the physical

condition of the defendant in error. It is now-

argued that the question so propounded left out

of consideration the fact that soon after the accident

the defendant in error had been taken ill with typhoid

fever, on account of which he was confined in a hos-

pital for a period of 94 days. That ground of ob-

jection was not suggested at the time when the tes-

timony was offered, nor did the objection then made

direct the attention of the court to any omitted facts

or misstatement of facts. The objection was clearly

insufficient to preserve the right of the plaintiff in

error to urge the ground of objection which is now

made."

Twohy Bros. Co. v. Kennedy, 295 Fed. 462 (CCA

9).

The Second Circuit Court of Appeals has said:

''Counsel who object to a hypothetical question

which, when printed, is a page and a half long (and

which undoubtedly contains many assumptions which

nobody disputes), on the ground that some of its as-

sumptions are not supported by the testimony, should

call the attention of the trial judge to the assump-

tions they object to, so that the question may be mod-

ified or the missing testimony supplied."
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Quaker Oats Co. v. Grice, 195 Fed. 441 (CCA 2).

See also

:

22 C. J. p. 710, sec. 800.

Jones, Commentaries on Evidence, Second Edition,

Volume 3, p. 2452, sec. 1341.

Knight V. Overman Wheel Co. (Mass.), 54 N. E.

890.

Prosser v. Montana Central Ry. Co. (Mont.), 43

Pac. 81.

Williams v. Marini, 162 Atl. 796.

D. APPELLANT'S CASES ARE NOT IN

POINT HERE.

The assignment of error No. 7 (Br. 27) contends that

Dr. Lowe was compelled to weigh the evidence which

was the province of the jury. Here again we find that

the appellant is urging an objection which was not in-

cluded in the objection made at the time of the trial (Tr.

148). The cases cited by the appellant in support of this

position are certainly not in point.

In the case of Dexter v. Hall, 15 Wall. 9, 21 L. Ed. 7Z,

no hypothetical question was asked the witness as was

propounded to the witnesses in this case, and apparently

an effort was made to have the doctor give an opinion

based upon certain evidence contained in certain deposi-

tions and the Supreme Court merely held that this was

not proper, but went on to say that since the doctor had

testified that Hall was capable of doing business and ex-

ecuting a power of attorney that he could have said no
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more had he been allowed to consider the evidence given

by the defendants as well as that given by the plaintiffs,

and that the defendants, therefore, received no possible

injury from the ruling of the court, and that, therefore,

the assignment could not be sustained.

The next case cited, People v. Le Doux (Cal.), 102

Pac. 517—no hypothetical question was propounded and

the court further says

:

"In thus pointing out what we conceive to be the

best method for obtaining the expert opinion of a

witness, we would not be understood as saying that

every departure from that method involves error,

necessitating the reversal of a case. Cases may

arise where the facts upon which the opinion is

sought are simple, salient, and few. If it be made

to appear that the expert has heard the testimony by

which those facts have been presented, it would not

necessarily be held error that he was asked to state

his opinion upon those facts, without a restatement

of them."

In Manufacturer's Accident Indemnity Co. v, Dorgan,

58 Fed. 945, the doctor was asked to give an opinion as

to the cause of death from having heard the testimony of

those who had performed the autopsy.

In Dunagan v. Appalachian Power Co., 33 Fed. (2d)

876, relied upon by the appellant, it appears that the wit-

nesses were allowed to testify from having heard the evi-
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dence and the court after saying that the questions were

not in proper form went on to say

:

''It appears, however, that the witnesses did not

merely give their opinions and stop there. They tes-

tified in great detail as to the nature of the circuit

breaker, what its 'flying out' indicated, and what

should be done upon such an occasion, and why. In

other words, they gave all of the facts upon which

their opinions were based so completely that the jury

could judge of their weight as well as if they had

been based upon hypotheses embraced in proper

questions. Under these circumstances, there can be

no question that the error was harmless."

In the case at bar counsel complain of Dr. Lowe's opin-

ion. Dr. Lowe gave the evidence upon which he based

his opinion, saying:

"A. I base my diagnosis on the symptoms that

have been given.

Q. What were those symptoms?

A. General weakness, palpitation of the heart,

difficulty in breathing, diarrhea and constipation,

mostly constipation since he was home, constant

cold, fainting and weakness on exertion. In the

mental field you have the difficulty to concentrate and

it being hard to get any information from him ; mem-

ory poor, sleep poor, easily startled, wakens in the

night with a cry and often in a cold sweat, which
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would indicate a very unstable nervous condition."

(Tr. 154).

Even if the hypothetical question had not been pro-

pounded in this case and even if the record had been prop-

erly preserved, we think that the above explanation by

the doctor as to his reasons for finding that the appellee

was totally and permanently disabled would be a sufficient

explanation. This is in line with the holding of this court

in the recent case of United States v. Francis, 64 Fed.

(2d) 865, wherein this court said:

''Where an expert states his opinion to the jury,

it should clearly appear in the evidence, either by

the statement of facts, in a hypothetical question ad-

dressed to him, or by the witness' statement of the

facts, known and observed by him or stated to him

upon what facts he bases his opinion."

Here Dr. Lowe had read to him a complete history of

the case, but he gave his reasons based upon the facts in

the case for finding the appellee to be totally and perman-

ently disabled at the time of his discharge from the army.

This court has considered this matter in Southwest

Metals Co. v. Gomez, 4 Fed. (2d) 215; 39 A. L. R. 1416

(CCA 9).

IV

APPELLEE'S WORK RECORD SINCE THE
WAR IS NOT A BAR.

In this case we find that the appellee has done very lit-

tle work, although he has tried almost every conceivable
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type of work. There isn't any question in this case as

to the permanency of the disease with which the appellee

is suffering, and as we view the record, there isn't any

question as to its totality, both concurring at a time when

his policy was in force.

OCTOBER, 1918, TO MAY 3, 1919.

Appellee testified that sometime in October until he was

discharged that he did no military duty whatsoever and

spent his time either in a hospital or in a convalescent

camp. He is corroborated in this by the service record

(Tr. 41).

MAY 3, 1919, TO SPRING OF 1921.

There can be no question but that appellee was not on

any payroll and did very little if any work from May 3,

1919, until the spring of 1921, except for one month in

1920 when he tried to work in sheep for 30 days. The

first morning after his arrival home he helped his family

with the chores and then attempted to load a wagon (Tr.

43). He came and stayed at the home of his father and

mother (Tr. 42). This work hurt him and distressed

him and he got weak and sat down. He did not finish

loading the load because he was unable to (Tr. 43). He

found it dif^cult for him to harness the horses properly

or properly do any work. He had to avoid shoveling and

the heavier work on the farm (Tr. 43). He attempted

to plow for a week or so, but did not take care of the

horses (Tr. 43). This condition continued also during

1920. When he returned home from the army he was

pale and narrow-chested and had quite a lot of gray hairs.
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When he attempted to work he became very pale and bits

of perspiration came out on his brow and he would get

off the wagon and lay in a horizontal position for some-

time (Tr. 84). He would go out in the field for a short

time and then return to the house and lie down on the

floor to rest (Tr. 117).

He helped a Mr. Hewitt with sheep for 30 days in the

spring of 1919 or 1920 doing only the lightest kind of

work (Tr. 7T) but he "left that work because I couldn't

do it, couldn't go on with it" (Tr. 80).

1921

The next work that the appellee attempted to do after

he failed in the sheep work was for a Mr. Robinson in

1921. He worked for Mr. Robinson for about two and

one-half months at $60.00 a month, doing light work

(Tr. 44-45). Mr. Robinson, the employer, testified that

the appellee did not do the w^ork as it should have been

done, and that he slowed down during the day and be-

came very slow (Tr. 100). That he always had a bad

color, that he was pale and sallow and he ate mostly stale

bread with sour milk and soft boiled eggs (Tr. 101).

In the fall of 1921 he hauled water for a threshing

outfit for a Mr. Gruderjon. He received about $100.00

a month for himself and team and he worked six weeks

(Tr. 45). This is the work which counsel on page 15

and also on page 35 of their brief state was for six

months.
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1922

Worked for the J. B. Colt Company. He drove a sales-

man aromid in a car ; worked on a commission basis and

made probably $50.00 a month, and he was living with

his sister and mother. This work was occasional work

(Tr. 45-46). About the middle of October, 1922, he took

over the work of installing these lighting systems. He

would hire helpers to do the work (Tr. 46). His brother,

who was helping him install the lighting systems, found

that the appellee was not sleeping at night and that he

was sweating (Tr. 98), and it was his practice to get up

and get hot bricks and put them on the appellee and rub

his arms and abdomen (Tr. 99).

1923

In the summer of 1923, he shooed some grasshoppers

away from a lettuce crop, but every time he worked he

became weak and sick and had to lie flat on his back, so

he didn't work. This was all the work he did in 1923,

except that he tried to work for a laundry watching a

dryer and polishing and cleaning the washers. He work-

ed for about a week (Tr. 46-47). Mr. Nelson, for whom

he worked on the laundry job, testified that he secured

the job for the appellee who was to be the witness' helper.

He was to fire and help take care of the boiler and pull

clothes from the washers and clean and polish the ma-

chinery (Tr. 94), and in this regard he testified with

reference to appellee:
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*'He was slow. He did not do the work. I did

the work. He was discharged. When firing the

boiler I saw he was pale and slow." (Tr. 95).

The appellee only lasted a week on this job and during

this time forgot the dryer and ran into difficulties (Tr,

47).

1924

He attempted to unload a few carloads of coal for the

Gas Company, and he hired other men to unload the coal,

and in this regard the appellee testified

:

" I would start unloading that heavy coal and

would become weak and have to lie down and quit.

I knew I was unable to do work of that kind. Some-

one else unloaded the coal for me, and I paid them.

I don't have much idea what I made after what I

paid out, possibly $15.00 a month. I kept it just

about three months." (Tr. 47).

He did three months work between April and July for

Leaman Randall. While attempting to do this work he

became thin (Tr. 47-48). He did not get the work done

on time because he was tired and unable to rise and pre-

pare for work in time (Tr. 48). He did not work in the

field all day. He was discharged from this job sometime

the latter part of July when the harvesting work came

on(Tr. 48).

Mr. Randall, the employer, testified that he paid the

appellee $55.00 a month and the appellee boarded him-

self, and in regard to the appellee's work he testified

:
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"He was rather irregular in his work. Sometimes

he would lay off and not come to work. The hard

work I had to do myself or have another man do it.

I know about his leaving my place for the purpose

of going to see a doctor. He moved slowly. He did

not follow my instructions with regard to mowing

hay and quit before he finished the job. He didn't

finish the back swathes. The plow team stopped one

day, and I found him lying on the soft ground on his

stomach. I went to him. He looked pale and com-

plained of pain in his stomach at that time." (Tr.

88).

Another witness testified concerning this work for

Mr. Randall:

'T was living with him on that farm and saw him

work on that farm. He was slow. He didn't get

his work done, and as far as possible his brothers

helped him do the work, and I helped him with some

of the work." (Tr. 110).

SEPTEMBER, 1924, TO SPRING OF 1925.

After leaving the Randall place, the appellee and his

wife moved to the appellee's father's farm, where appel-

lee's wife was engaged as a cook and the appellee was to

help her. During the month of harvest the appellee's

wife was paid $1.00 a day and the appellee 50c a day, and

after that there was no salary. He was nervous, he

didn't sleep, he didn't eat, he was thin, he was slow in
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moving around if he was working (Tr. 107-111). He

was irritable, easily upset, he didn't sleep, he would wake

up in the night delirious, he scarcely ate at all, and at

night when he woke up his breathing w^as labored; the

difficulty in breathing would increase until he would wake

out of breath and almost choke and as soon as he would

get his breath he would scream (Tr. 111). His wife did

all the work she could to help him (Tr. 111).

1925 TO 1928

The appellee moved onto a farm adjoining his father's

farm, and which his father had rented (Tr. 48). Dur-

ing this time he made less than $100.00 the first year,

and almost nothing the next year and perhaps $50.00 the

other years (Tr. 112). The first year his folks helped

him. They put in the crop for him and helped him with

his work all summer, and in the fall they did all the har-

vesting and put up his crops. The second year he hired

a man, and the appellee did not do his work on the farm

the second year, and he did not do his work on the farm

the third year. The second year the hired man did prac-

tically all the work, and the third year they had a boy

from the orphans' home and his neighbors and his folks

helped him (Tr. 112). As one of his neighbors put it:

"We farmers helped him in that way, and if he

didn't come it was all right, and if he did, it was all

right." (Tr. 93).
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In 1925 he was in the Boise Hospital. In the fall of

1928 he attempted to work for the Sugar Company doing

manual labor. He worked there a month or six weeks

and he had a cold continuously (Tr. 49). He left this

work to go to the Boise Hospital (Tr, 49). In addition

his brother took the job and did the work half of the time,

or nearly half of the time (Tr. 112).

1929

Worked for the Sunny Side Dairy. Worked about

three months and found he couldn't do the work. He
was nervous and dropped the bottles and broke them. His

wife helped him with this work and the other men in the

dairy also helped him (Tr. 49; 113). His employer at

this work testified

:

"At that time he looked much as he does now. He

was slow in his movements, and at times I had other

men help him in his work. We were equipped with

carriers which did not require any heavy exertion

on the part of any man to handle them (milk cans).

He did not always make his run while he was there.

I put another man in his place. * * * Sometimes I

excused him from those runs and put another man

in his place. As he continued with this work, I be-

lieve he grew a little bit slower. I practically dis-

charged him. He didn't do in accordance with my

orders, and the employment was terminated." (Tr.

96-97).
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He then went to the Boise Hospital (Tr. 113). He at-

tempted peddHng, but he didn't make more than $10.00

or $15.00 a month (Tr. 113).

1930

MetropoHtan Life Insurance Company.

He lost weight all the time he was working for the

Metropolitan Life Insurance Company. He had difficulty

in breathing. He spent hours every night walking and

sitting up, and he didn't eat. After leaving the Metro-

politan Life Insurance Company he went to the Veterans

Hospital for a month (Tr. 114). Mr. Green, his imme-

diate superior, testified that he was assistant manager of

the Metropolitan Life Insurance Company at Boise, and

that the appellee worked there from March 3, 1930, until

May 26, 1930, or less than three months. During this

time, when he would come to work, appellee's eyes would

be rather sunken in his head, he would appear to be rather

fatigued as though under a strain ; he didn't do the work

that was assigned to him ; he did not call on the families

that were assigned to him each week (Tr. 103-104).

While on this work the appellee collapsed (Tr. 104). He
had a very bad cough and was very slow in his move-

ments (Tr. 104). He lagged behind (Tr. 104).

The only other work that the appellee has done was in

1932 when he worked for two months or such matter for

the Sugar Company at $2.30 a day, measuring syrup (Tr.

51). This was work that a little girl had done (Tr. 78).

During this time he did not work every day. He was
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sick two or three days and off work during that time (Tr.

51). One night he had a very bad spell (Tr. 51). He

was nervous and could hardly measure the syrup and he

ran the syrup tanks over at times. They corrected his

figures (Tr. 52).

During this time he was boarding with Mrs. Floyd

Randall (Tr. 101), and she testified concerning him:

"Mr. Young didn't sit down at the table and

wouldn't eat what we ate. He ate vegetables and

fruit mostly. He was very thin and a real bad color.

When he came home he would put his dinner bucket

down and spend the evening fixing his boils. He

called me before I w^ent to bed several nights, and

I went to him, and he was sitting up in bed and star-

ing and muttering to himself. I rubbed his feet and

hands, and his feet were cold like ice, and I put hot

bricks around him. That occurred every few nights.

I prepared his lunch bucket for him. I put in some

raw carrots and boiled vegetables and cabbage and

turnips. I didn't put any bread in it—just vegeta-

bles. That is what he wanted me to put in." (Tr.

101-102).

This was the condition that the appellee was in while

doing the easiest kind of work for the Sugar Company. It

will be borne in mind that this particular work was of the

type that had been done by boys and girls (Tr. 78, 162).
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The gist of the argument that appellee's work record

is a bar is contained on page 18 of appellant's brief,

wherein it is stated

:

"The work record shows that plaintiff engaged in

farming, herding sheep (Tr. 72), choring, cultivat-

ing, milking, feeding, cleaning ditches (Tr. 84, 85),

weeding beets, plowing, water monkey (Tr. 45),

driving a car, installing light plants (Tr. 75), work-

ing in laundry, unloading coal, general farming (Tr.

88), hauling potatoes (Tr. 89), picking potatoes

(Tr. 91), figuring and estimating (Tr. 98), work-

ing in a sugar factory, delivering milk, insurance

collector and homesteading. This work was not al-

ways steady but in many instances he kept on (Tr.

104, 106)."

The real facts, however, as it was well within the pro-

vince of the jury to find, were that the appellee was mere-

ly attempting to work and to carry on, and that he did not

follow any of the numerous things he attempted to do

with any reasonable regularity, and actually worked a

very small per cent of the time. We believe that we can

be of most assistance to the court by taking all of the

work referred to in appellant's brief as above quoted and

showing the exact facts in regard thereto.

HERDING SHEEP,
Worked at this only thirty days and it was the lightest

possible work in connection with the sheep (Tr. 72). Left
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work at end of thirty days because he couldn't do it,

couldn't go on (Tr. 80).

CULTIVATING.
Ran a cultivator at times for ten days or two weeks.

He did not take care of his horses more than half of the

time. He plowed only the time he felt like it, possibly one-

half of the time during the week (Tr. 43).

CLEANING DITCHES.
*'I had to avoid shoveling and the heavier work on the

farm" (Tr. 43). He started to clean ditches. After he

worked a short time, he put his shovel down and sat down

on the ditch bank, was extremely pale and beads of per-

spiration were across his forehead (Tr. 84-85). He

again attempted to help shovel and the same thing hap-

pened. He worked on this job possibly close to half an

hour intermittently (Tr. 85).

WEEDING BEETS.

He went one-third the way up a row and then laid down

in the row. The row was less than one-quarter of a mile

long and took the others about fifteen minutes to a row.

He was lying upon the ground, very pale, with beads of

perspiration on his brow and having difficulty in breath-

ing. He did not thin beets any more after that (Tr. 84).

WATER MONKEY.
He worked for about six weeks in 1921, receiving

$100.00 a month for himself and team, hauling two and

sometimes three tanks of water a day for a threshing

machine (Tr. 45).

I
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DRIVING A CAR.

He drove a car for a short time for a salesman. He

didn't have any salary, but worked on a commission.

Worked three or four days at a time. When not work-

ing, he was staying with his sister and mother (Tr. 45-

46).

INSTALLING LIGHT PLANTS,
Installed light plants for a short time in the fall of 1923.

He had to get help to go and install them. He paid the

helpers himself out of $75.00 a month (Tr. 46).

WORKING IN LAUNDRY.
This was one week's work in the fall of 1923 (Tr. 46-

47). His fellow employee, Nelson, said he did not do the

work. He was discharged (Tr. 95).

UNLOADING COAL.

He was paid $30.00 a car and out of this hired some

one else to unload the coal. He possibly made $15.00 a

month for three months (Tr. 47).

GENERAL FARMING.

(a) Appellee tried farming for a Mr. Robinson in

1921, and Mr. Robinson, his employer, said that the work

was not done as it should have been done. That he be-

came very slow (Tr. 100). That he always had a bad

color. That he was pale and sallow (Tr. 101).

(b) Worked for Leaman Randall in 1924 as a farm

hand at $50.00 a month and boarded himself. He became

very thin (Tr. 47-48). He did not get the work done
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in time because he was tired and unable to rise and pre-

pare for work in time (Tr. 48). Did not work in the

fiekl all day. He was discharged after three months (Tr.

48). His employer testified that he w^as irregular in his

work, he would lay off and not come to work. The em-

ployer did the hard work or had another man do it. That

he left his place to go to a doctor. He did not follow in-

structions. He found him lying on the ground on his

stomach (Tr. 88). Also the testimony was that he didn't

get his work done and his brothers helped him do the work

as far as possible and his wife helped him (Tr. 110).

(c) His own farming operations—1925 to 1928. His

folks put in his crops. He had a hired man and he did

not do the work on the farm (Tr. 112).

WORKING IN SUGAR FACTORY.

(a) In 1928 w^orked for a month or six weeks (Tr.

49). Had a cold continuously. His brother took the job

and did the work half of the time (Tr. 112). Appellee

left this work and went to the Boise Hospital (Tr. 49).

(b) In 1932 worked 2]/^ months, received $2.30 a day

for sitting and operating a lever (Tr. 51). He did not

go to work every day, was sick two or three days, and

off work during the time. He had a very bad spell (Tr.

51). He was nervous and could hardly measure the

syrup and ran the tanks over (Tr. 52). This job was se-

cured through a friend, Mr. Pierson, who was running

the sugar mill (Tr. 77). He was doing the work that a

little girl had done during the fall (Tr. 78).
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DELIVERING MILK.

This work was done in 1929 for Carl Johnson (Tr.

49). Worked for about three months. He couldn't do

the work. He was nervous and dropped the bottles and

broke them. He left that work to go to the Boise Hos-

pital (Tr. 49). His employer testified that appellee did

not always make his run ; that the employer put another

man in his place and excused him from those runs. That

appellee didn't do the work in accordance with his orders

and that he was discharged (Tr. 97).

INSURANCE COLLECTOR.
Worked about three months in 1930, from March 3

to May 26. Had difficulty in breathing. Spent hours

every night walking and sitting up, and didn't eat (Tr.

114). His immediate superior testified that he didn't do

the work that was assigned to him (Tr. 103-104). That

while on the work appellee collapsed (Tr. 104). He had

a very bad cough and was slow in his movements (Tr.

104). That he lagged behind (Tr. 104). That he ap-

peared fatigued and as though under a strain (Tr. 103).

That he left this work to go to a hospital.

HOMESTEADING.
He put up a little piece of fence around his cabin, fenc-

ing in a few acres (Tr. 51). He hasn't attempted to grow

anything except a few willows he planted around the edge

of the water. He shingled his cabin, which is about ten

feet by twelve feet (Tr. 51). His father put up his cabin

for him (Tr. 78). He raised no crop. The cabin was
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moved to the place already built. In fencing he had a

boy helping him (Tr. 78).

Thus we see that the longest period that appellee was

able to stay on any payroll was three months, and in every

instance where he worked even approximately that length

of time, his employer came on the witness stand and ex-

plained that he did not do even the lightest work satis-

factorily.

We urge that the real, conclusive proof that the appel-

lee was not able to work with any substantial regularity

is contained in his actual payroll record, that is, when he

was trying to work for his various employers at a month-

ly or weekly wage. An analysis of the evidence shows

that over the period of time from 1919 up till the time of

the trial he tried to work on ten different payrolls, and

summarizing these various employments we find his ac-

tual payroll record is as follows

:

PAYROLL
1. Herding sheep

—

30 days in 1920. Couln't do work; had to quit.

(Tr.80).

2. Mr. Robinson

—

ly. months, $60.00 a month— 1920. Did not do

work as it should have been done (Tr. 100).

3. Mr. Gruderjon

—

6 weeks, $100.00 a month, in 1921, for himself

and team. Merely hauled two or three tanks of

water a day (Tr. 45).
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4. Laundry

—

1 week in 1923. Discharged; fellow employees

did the work (Tr. 95).

5. Unloading Coal

—

3 months, $15.00 a month, in 1924. Didn't do

work (Tr. 47).

6. Leaman Randall

—

192A—3 months, $55.00 a month boarding him-

self. Didn't do work; discharged (Tr. 47, 48,

88, 110).

7. Sugar Company

—

1928—6 weeks. Sick, went to hospital (Tr. 49).

His brother did his work about one half of the

time (Tr. 112).

8. Sunnyside Dairy

—

1929—3 months. Missed time. Couldn't do work.

(Tr. 49). Didn't do work in accordance with or-

ders and was discharged (Tr. 96-97).

9. Insurance Company

—

1930—3 months. Didn't do the work that was

assigned to him (Tr. 103-105). Discharged.

Went to hospital (Tr. 50).

10. Sugar Company

—

1932

—

2y2 months, $2.30 a day. Missed time (Tr.

51). A little girl had done this work (Tr. 78).

From the above we see that from the time of his dis-

charge up till the time of the trial, the longest time that
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the appellee was on a payroll was three months ; that at all

times he was paid the meagerest kind of salary ; that he

never at any time performed his duties satisfactorily ; that

he repeatedly had help in his work and has never at any

time performed his work satisfactorily.

We most earnestly urge that the medical testimony in

this case, together with the plaintiff's own testimony, con-

stitutes substantial evidence to support the verdict of the

jury and that the only thing that the appellant can urge

is that the record is so conclusive that it makes the medi-

cal testimony untrue.

However, the appellee has not made his own living, but

has secured help at different times from the State of

Idaho. (Tr. 79). It seems to us conclusive that the

above work record instead of destroying the opinion of

appellee's doctors that he was totally and permanently

disabled from the time he went to the hospital in France,

that it corroborates and supports the opinion of Dr.

Rigby, who has known the appellee for thirty-live years

and who testified from this personal knowledge (Tr. 118-

119) that the appellee from the time of his return from

the service was a sick man (Tr. 142), and that appellee

did quit work or lose his jobs on account of his health.

(Tr. 146).

We submit, therefore, that the appellee's efforts to

work at any and every kind of employment and his re-

peated failure even at the lightest type of work is full,

cogent, and complete refutation of the statement that
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such a work record destroys the medical testimony in the

case.

We think under this meager and broken work record

that under no theory of the law could it be urged as

a bar to appellee's right to recovery, and believe it is very

similiar to the case of United States v. Alger, 68 Fed.

(2nd) 592 (CCA 9). Alger, Hke the appellee here, was

a farmer and this court in the Alger case said

:

''Aside from his vocational training period, there

is practically no work record, for he has not earned

any substantial sums of money nor has the continuity

or regularity of employment been such as to take

him without the definition of total and permanent

disability as set down by the courts. However, the

work record is evidence for the jury to weigh."

United States v. Alger, 68 Fed. (2d) 592 (CCA 9).

Also it is very similar to the case of United States v.

Dudley, 64 Fed. (2d) 743 (CCA 9), except that in the

Dudley case the appellee had one period where he was on

a payroll continuously for sixteen months, but the evi-

dence there as in this case was that the veteran was fa-

vored in his employment, that he could not eat or sleep,

which is exactly the case we have here, and this court

said:

''In most important respects, plaintiff's testimony

was corroborated and substantiated not only by rel-

atives but by friends, employees, and employers.
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There was abundant testimony to the marked change

in him after his return from the army, to the general

physical disabilities which are set forth in his testi-

mony, to his inability to work, to the fact that his

condition has been practically unchanged since his

discharge.

'** * * We do not weigh the evidence; what our

verdict would have been as jurymen is immaterial.

In our judgment, we cannot say that the jury could

not reasonably hnd, as they have found, that at his

discharge, plaintiff was totally and permanently dis-

abled; that is that he was not only then totally dis-

abled from following continuously a gainful occu-

pation, but also that that condition was then reason-

ably certain to continue during his lifetime."

United States v. Dudley, 64 Fed. (2d) 743 (CCA 9).

And this court in United State v. Rasar said

:

*'In United States v. EHasson, 20 F. (2d) 821,

824, this court held that total disability does not

necessarily imply incapacity to do any work at all,

and in the course of the opinion it was pointed out

that the work which the insured had performed 'was

intermittent and was continued only iov brief per-

iods, and invariably resulted in relapses which totally

unfitted him for work.' It was held that such un-

successful efforts to work did not rebut an inference

of total disability."
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United States v. Rasar, 45 Fed. (2d) 545 (CCA 9).

See also

:

United States v. Jensen, 66 Fed. (2d) 19 (CCA 9).

United States v. Suomy, 70 Fed. (2d) 542 (CCA 9).

United States v. Lawson, 50 Fed. (2d) 646

(CCA 9).

United States v. Baxter, 62 Fed. (2d) 182

(CCA 9).

United States v. Burleyson, 64 Fed. (2d) 868

(CCA 9).

United States v. Francis, 64 Fed. (2d) 865

(CCA 9).

Fladeland v. United States, 53 Fed. (2d) 17

(CCA 9).

Storey v. United States, 60 Fed. (2d) 484

(CCA 10).

V.

THE EVIDENCE IS TO BE VIEWED IN THE
LIGHT MOST FAVORABLE TO APPELLEE.

We earnestly urge that since the only question in this

case is one of fact, and since the facts have been deter-

mined in favor of the appellee by a jury, that the evidence

is to be viewed in a light most favorable to appellee.

In the Albano case this court said

:

"On appeal, we are required to view the evidence

in the light most favorable to the plaintiff, where,

as here, at the close of all the evidence, the defendant
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made a motion for a directed verdict, which was de-

nied by the court."

U. S. V. Albano (CCA 9), 63 Fed. (2d) 677.

In the case of U. S. v. Dudley, this court said

:

"The question before us is whether or not this

evidence is so substantial as to justify submission of

the case to the jury. We do not weigh the evidence

;

what our verdict would have been as jurymen is

immaterial. In our judgment, we cannot say that

the jury could not reasonably find, as they have

found, that at his discharge, plaintiff was totally and

permanently disabled; that is that he was not only

then totally disabled from following continuously a

gainful occupation, but also that that condition was

then reasonably certain to continue during his life-

time."

U. S. V. Dudley (CCA 9), 64 Fed. (2d) 743.

This rule of law is grounded upon the seventh amend-

ment to the Constitution, and as this court in U. S. v.

Lesher stated:

''Under the Seventh Amendment to the Constitu-

tion, a jury trial is guaranteed in a civil action; and

that it is error to direct a verdict for defendant if

there is any substantial evidence is stare decisis."

U. S. V. Lesher (CCA 9), 59 Fed. (2d) 53.

See also Sorvik v. U. S. (CCA 9), 52 Fed. (2d) 406;

U. S. V. Burke (CCA 9), 50 Fed. (2d) 653; Alaska Fish
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Salting & By-Products Co. v. McMillan (CCA 9), 266

Fed. 26; U. S. v. Griswold (CCA 9), 61 Fed. (2d) 583;

U. S. V. Lawson (CCA 9), 50 Fed. (2d) 646; U. S. v.

Meserve (CCA 9), 44 Fed. (2d) 549; U. S. v. Scarbor-

ough (CCA 9), 57 Fed. (2d) 137; U. S. v. Rasar (CCA

9), 45 Fed. (2d) 545; U. S. v. Riley (CCA 9), 48 Fed.

(2d) 203.

VI.

INCONSISTENCIES IN APPELLEE'S STATE-
MENTS AND CONDUCT WERE MATTERS FOR
THE JURY TO DETERMINE AND ITS DETER-
MINATION IS FINAL.

On page 34 of its brief, the appellant states that on

two occasions the appellee stated that he had no disability.

The one, in regard to his condition at the time of his

discharge, he explained by stating that he signed that

statement because he wanted to get home (Tr. 42). It

is next argued that when appellee applied for compensa-

tion on December 3, 1920, he stated that he had no disa-

bility at the time he was discharged from the army. In

regard to the statement in his application for compensa-

tion that his disability began in 1920, the appellee testified

that it was made out in typewriting ; that he did not run a

typewriter, and that the date of April, 1920, was a mis-

take and had reference to 1919 (Tr. 80). Furthermore,

we desire to point out that in his application for compen-

sation, the appellee stated

:
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''Question No. 13. Cause of disability: Gassed

in France. Flat feet caused by carrying heavy pack

on hard road.

Question No. 14. When and where received:

Gassed October 20, 1918." (Tr. 64).

Nature of disability claimed at that time was

:

"Weakened condition of heart and stomach. Flat

feet. Nervousness, rheumatism and general weak-

ness." (Tr. 64).

Appellant also argues that on January 29, 1927, in his

application for a conversion of his insurance, the appellee

stated that he was not then permanently and totally dis-

abled. This, of course, was a mere conclusion on his part,

and he did not know the meaning of total and permanent

disability, and in this regard he testified

:

'T did not start my suit sooner because after it

lapsed I never had anybody draw my attention to

the fact that I had a case. I was ignorant of the fact

until I got talking to those in Boise. I think Mr.

Hall told me. I did not know that I could sue on it.

I had no idea about the definition of total and per-

manent disability." (Tr. 52).

This statement not only explains why the appellee made

the statement that he was not totally and permanently

disabled in 1927, but is a clear explanation of the long

delay which elapsed before he started his suit. However,
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under the federal law, all of these points were for the

jury to weigh.

As this court said in United States v. Dudley

:

''While there was some conflict in the medical tes-

timony concerning the X-rays, it was for the jury

to determine which was right. It was likewise their

province to weigh other inconsistencies, including

plaintiff's formal statement of no disability, at dis-

charge."

United States v. Dudley, 64 Fed. (2d) 743.

United States v. Albano, 63 Fed. (2d) 677 (CCA 9)

La Marche v. United States, 28 Fed. (2d) 828

(CCA 9).

And in regard to his application for a reinstatement of

his yearly renewable term insurance (Exhibit No. 7, Tr.

69), we desire to call attention to the fact that this ap-

plication was accepted only under Section 304 of the War
Risk Insurance Act (Tr. 80), which is the same as Sec-

tion 515 of Title 38, U. S. C. A., which provided gener-

ally that where the applicant's disability is the result of

an injury or disease suffered or contracted in the active

military or naval service during the World War, that he

may reinstate, where the requirements of physical con-

dition of the applicant have not been complied with, by

paying all back monthly premiums which would have be-

come payable if such insurance had not lapsed, together
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with interest at the rate of five per cent per annum, com-

pounded annually.

THE CASES CITED BY APPELLANT ARE
NOT CONTROLLING HERE.

The first case cited is that of United States v. Kerr, 61

Fed. (2d) 800. In the Kerr case, the only disability was

that of a stiff knee, which obviously was not totally dis-

abling, and has been so held many times. Furthermore,

in the Kerr case there was an almost continuous work

record. One period from 1925 to 1927 was 26 continu-

ous months. Obviously, there is no such work record in

this case, and the longest period we have in the case at

bar is a period of about 3^ months in 1924, when the

appellee was attempting to work for Mr. Leaman Ran-

dall. He received $55.00 a month and boarded himself

(Tr. 88), and as his employer testified, he was irregular

in his work, he would lay off, and the employer said

:

"The hard work I had to do myself or have

another man do it." (Tr. 88).

The next case cited is that of United States v. Rent-

frow, 60 Fed. (2d) 488 (CCA 10). This was a tubercu-

losis case and the only medical evidence in the case was

a doctor who advised the appellee to go to a hospital in

1922, and if he had done so, he would probably have be-

come arrested ; that is, that he did not believe at that time

that the insured's condition was permanent. This was

the only medical evidence in the Rentfrow case, and is
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wholly unlike the case at bar, where we have the testi-

mony of two well qualified physicians that the appellee's

condition was permanent from the time that he was in

the army and long before his insurance lapsed.

The next case cited, that of United States v. Diehl, 62

Fed. (2d) 343 (CCA 4), is clearly distinguishable, be-

cause the court on page 344 states

:

"On the other hand, the conclusion from the evi-

dence is inescapable that between 1918 and 1927 he

was able to work and did work with reasonable reg-

ularity at substantially gainful occupations.''

While in the case at bar we find that the appellee did not

work with any degree of regularity at any substantially

gainful occupation. On the contrary the record shows

that this veteran has received help from the State of Ida-

ho through a fund provided for veterans that are not

drawing any compensation and are out of funds (Tr. 79).

The next case cited is that of United States v. Law-

son, 50 Fed. (2d) 646 (CCA 9). This is one of the out-

standing cases in the United States where a recovery was

allowed, although the veteran had been continuously on

a payroll from the time of his discharge, but as in this

case the evidence showed that other people had done the

work for which the veteran received his pay, and that the

veteran had expended money as in this case to have other

people do the work.

The next case cited is that of Nichols v. United States,

68 Fed. (2d) 597 (CCA 9), which was a case of gunshot
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wounds, and the case was decided on the point that the

veteran had an almost continuous work record, and this

court specifically stated that there was a partial perman-

ent disabiHty, but not total.

VII.

APPELLEE'S DELAY IN FILING HIS COM-
PLAINT WAS FULLY EXPLAINED AND IS NOT
TO BE USED AS EVIDENCE AGAINST HIM.

On pag-e 10 of appellant's brief, attention is called to

the fact that the appellee in this case made a claim upon

his war risk insurance on February 12, 1931. No point

seems to have been made of this, however,, in the brief,

and we assume for the reason that the appellee fully ex-

plained that it was only shortly before the demand was

filled that he talked with a Mr. Hall, the Service Officer

for the State of Idaho (Tr. 73), and that Mr. Hall told

him that he could sue on it (Tr. 52), and that before that

time he did not know that he could sue the United States

(Tr. 52), and he had no idea about the definition of to-

tal and permanent disability used in war risk insurance

(Tr. 52). We submit that the witness' explanation is

clear and the evidence and explanation excuses and justi-

fies any delay on his part in bringing his suit.

We urge that the Acts of Congress themselves, the

practices adopted by the Bureau of War Risk Insurance,

and the Report by Senator Shortridge's Committee fur-

nished evidence that many veterans did not know of their

right to sue.
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In the first place, we believe that although a form of

policy was prescribed by Bulletin No. 1, issued by the old

Bureau of War Risk Insurance on October 15, 1917, no

policy of war risk insurance was ever delivered to any

member of our armed military forces.

In the second place, no receipts were ever issued to the

men in our armed military forces for the premiums that

were being automatically deducted from their service pay.

In the third place, we must bear in mind that the men

who took out war risk insurance were in the military

forces of the United States, their energies were being

directed towards the prosecution of a war, and they nei-

ther had the time nor the facilities that would enable them

to look into the contract that they had with their govern-

ment.

In the fourth place, the little certificate evidencing the

contract and that contained no definition of total and per-

manent disability was not delivered to the veteran him-

self, but if delivered at all was mailed to his beneficiary.

In some cases, even this certificate showing that the in-

sured had applied for insurance was never mailed from

Washington. Furthermore, the definition of total and

permanent disability which has now become embedded in

our law and which is known as Regulation No. 11 was

not announced until March 9, 1918, and was never given

general publication, and at the close of the war the Bu-

reau of War Risk Insurance absolutely broke down and

failed to function.
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In addition to all this, we believe that the Acts of Con-

gress of the United States constitute ample evidence that

veterans generally did not know of their right to sue.

It is known that originally in the Sligh case, 24 Fed. (2d)

636, it was held that the statute of limitations applied to

these cases, and immediately upon the 29th day of May,

1928, Congress extended the time for the presentation

of claims and the filing of the action (C. 875, par. 1, 45

Stat. 964; Par. 445, Title 38, U. S. C. A.) and that

again on July 3, 1930, Congress extended the time for

the filing of demands and the fiHng of actions, (C. 849,

Par. 4, 46 Stat. 992; Par. 445, Title 38, U. S. C. A.) and

in the report of the committee having this legislation in

charge, we find the following statements

:

The report by Senator Shortridge from the Commit-

tee on Finance, dated June 9, 1930, and known as Report

No. 885 of the 71st Congress, second session, to accom-

pany calendar No. 906, on page 4 thereof, in discussing

the amendment to Section 19 of the World War Veter-

ens' Act of 1924, stated as follows:

''Section 4 of the bill also amends section 19 of

the act by extending the time during which suits on

insurance contracts may be instituted one year from

the date of the approval of the amendatory act. Un-

der the existing law, suits may be instituted within

six years after the date the right accrued for which

the claim is made prior to May 29, 1929, whichever

is the later date. Certain exceptions are made in the
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statute to protect the interests of minor and incom-

petent beneficiaries, and the running of the Hmitation

period is suspended for the period elapsing between

the fifing in the Bureau of the claim sued upon, and

the denial of said claim by the director. The com-

mittee is of the opinion that the further extension of

time for filing suit—one year after the passage of

this amendatory act—is warranted, in order that no

veteran may be deprived of his right to enforce his

contract of Government insurance merely because of

lapse of time. It was pointed out to the committee

by representatives of ex-service organizations that

many men were not familiar with their right to bring

suit until after the time limit in the existing law had

expired.''

A reading of the briefs in the Lumbra case discloses

that the attention of the Supreme Court was not called

to this report.

Certainly it cannot be contended under the law that

failure to bring an action promptly is at all conclusive,

as the Ninth Circuit Court said in the Hayden case

:

''Like comment may be made upon the suggestion

that evidently plaintiff did not think he was totally

and permanently disabled or he would not have wait-

ed ten years to assert a right under the policy. These

are all considerations for the jury."

Hayden v. U. S. (CCA 9), 41 Fed. (2d) 614.
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VIII.

THERE WAS NO PREJUDICIAL ERROR COM-
MITTED IN ALLOWING DR. LOWE TO EX-

PRESS HIS OPINION AS TO APPELLEE'S TO-

TAL AND PERMANENT DISABILITY.

There are several statements in appellant's brief to the

effect that Dr. Lowe first had to determine where the

weight of the evidence was before he could express his

opinion on the facts (Br. 31, 36). As we have already

pointed out, Dr. Lowe gave his opinion upon the hypo-

thetical question and not upon the evidence that he had

heard. (See supra, page.6.t).

A. SINCE THE OBJECTION WAS MADE AF-

TER DR. LOWE HAD ANSWERED THE QUES-
TION, THE OBJECTION CAME TOO LATE.

Beginning on page u?..^, supra, of this brief, we have

pointed out the fact that the objection to Dr. Lowe's tes-

timony was made after he had answered that he had an

opinion (Tr. 148). Since the question had already been

answered and no motion to strike was made, it is obvious

that the court could do nothing but overrule the objec-

tion.

Penix V. Sloane, 3 Fed. (2d) 258 (CCA 5).

Dinet V. Rapid City, 222 Fed. 497 (CCA 8).

26 R. C. L. 1046.

Alabama Fuel & Iron Co. v. Minyard, 88 So. 145,

205 Ala. 140.
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Parks V City of Des Moines, 191 N. W. 728, 195

Iowa 972.

Bergholtz v. Oregon City, 240 Pac. 225, 116 Ore.

18.

Seerie v. Brewer, 40 Colo. 299, 90 Pac. 508, 122

Am. St. Rep. 1065.

B. WHERE TESTIMONY IS ADMITTED WITH-
OUT OBJECTION, PREJUDICIAL ERROR CAN-

NOT BE ASSIGNED THEREON.

An examination of the record in this case shows that

after the objection was made, the question was repeated

and the answer was given without objection (Tr. 148-

149).

Lederer v. Real Estate, etc., 273 Fed. 933 (CCA 3).

Noonan v. Caledonia Gold Mining Co., 121 U. S.

393, 400, 7 S. Ct. 911, 30 L. Ed. 1061.

Burton v. Driggs, 20 Wall. 125, 22 L. Ed. 299.

Stebbins v. Duncan, 108 U. S. 32, 2 S. Ct. 313, 27

L. Ed. 641.

Wood V. Weimar, 104 U, S. 786, 795, 26 L. Ed. 779.

C. THERE WAS NO SPECIFIC OBJECTION
MADE AT THE TIME THAT DR. LOWE WAS
REQUIRED TO WEIGH THE TESTIMONY, AND
ANY OBJECTION ON THAT GROUND WAS
WAIVED.

The only objection made to Dr. Lowe's testimony was

:

"MR. SLAUGHTER: I object to the witness

answering that question because the hypothetical
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question, included in this question, was not based on

a substantial statement of the facts and contained

matter prejudicial and stricken from the record and

it invades the province of the jury." (Tr. 148).

The only possible ground under which this objection

could be urged is that it comes under the invasion of the

province of the jury, but since there was no specific ob-

jection made that the hypotheteical question contained

conflicting statements or required the doctor to weigh the

evidence, this particular objection cannot be urged here.

See Camden v. Doremus, 3 How. 515, 11 L. Ed. 705.

Burton v. Driggs, 20 Wall. 125, 22 L. Ed. 299.

Continental Insurance Co. v. Fortner, 25 Fed. (2d)

398 (CCA 6).

D. THE GIVING OF A MEDICAL EXPERT
OPINION WAS NOT AN INVASION OF THE
PROVINCE OF THE JURY.

As a preliminary matter, we desire to point out that in

this case, the trial court clearly instructed the jury that

the opinions of the doctors regarding appellee's total and

permanent disability was not an ultimate decision of the

case and that it was not an invasion of the province of

the court or the jury, but that it was in reality additional

evidence bearing upon the question at issue, and that the

opinions of the doctors were not in themselves a decision

of the case, but that said opinions were merely additional
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facts for the jury to consider in reaching a proper deci-

sion. The court instructed the jury as follows

:

''I think I should say to you further that so far

as the expert testimony given by the doctor witnesses

is concerned, in response to the hypothetical question,

you will consider and treat it in the same manner you

will treat any other testimony in the case. The

mere fact it was given by experts does not compel

you to take that in preference to any other, but you

should give it, all things being equal, the same con-

sideration as that given to any other witness. The

value of expert opinion depends not only on the qual-

ifications of the expert witness but the facts he takes

into consideration and upon which he bases his opin-

ion. If the facts assumed and which are made the

basis of his opinion are not estabHshed by proof,

then the opinion would have no basis upon which to

rest, and would be of no value, and, in weighing such

opinion the jury must look to see whether or not the

facts assumed are established by the proof or not.

You cannot take the facts assumed to be true simply

because they are so assumed, but you must look to

the proof and say whether they are proved or not."

(Tr. 176).

In the above instruction the jury were in substance

told the following facts:

1. The opinions of the doctors were to be considered

and treated as any other evidence.
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2. The mere fact that it was given by experts did not

compel the jury to take it in preference to any other.

3. That the value of the expert opinion depended upon

:

(a) The qualifications of the expert.

(b) The facts that he took into consideration in

giving his opinion.

4. That if the facts assumed were not established by

proof, the opinion would have no basis upon which to rest.

5. That it was for the jury to determine whether the

facts assumed were established by the evidence.

6. That the jury could not take the facts to be assum-

ed simply because they were included in the question.

It will thus be seen that under this instruction that in

no sense could it be contended that the expert opinion of

the doctor was an invasion of the province of the jury.

In a case decided by the Supreme Court of California

involving the competency of a testator to make a will, a

hypothetical question was asked and the opinion of the

doctors expressed over the objection that it invaded the

province of the jury, and the Supreme Court of Califor-

nia held

:

''There is no merit in the contention that the ob-

jection should have been sustained because the ques-

tion invaded the province of the jury by calling upon

the witness to determine the ultimate question in is-

sue. This question when answered by the witness

still left for the determination of the jury at least all

of the following questions : ( 1 ) The credibility of
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the witness, (a) as to his skill and learning, (b) as

to his honesty, impartiality, and fairness; (2) as to

whether or not each of the assumed facts had been

proven; (3) as to whether or not the facts assumed

had been fairly selected from among the facts prov-

en; (4) as to whether or not material facts omitted

from the question had been proven."

In re Russell's Estate, 210 Pac. 249.

We urge that the trial court in giving the above in-

stuctions placed every possible safeguard, in so far as

the jury was concerned, around the opinion given by the

expert.

In a very recent war risk insurance case decided by

the Tenth Circuit Court of Appeals (April 10, 1934),

the doctor had testified that a veteran was totally and

permanently disabled upon his discharge from service,

and the court said

:

"In this case the jury had not only lay testimony

but also medical testimony and it was for the jury

to reach its conclusion after considering all of the

testimony.

"In United States v. Gower et al. (CCA 10) 50

F. (2d) 370, 371, this court said:

" 'Moreover, expert testimony is only an aid to

the solution of the main issue. It cannot be arbi-

trarily ignored or indolently accepted, and after it

has been considered by the jury, if they believe their

own experience, observations and common knowl-
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edge, as applied to the facts in the case, will guide

them to a solution and verdict, they have a right to

follow their own convictions, thus reached, although

in doing so their verdict may be contrary to the opin-

ion evidence of ex^^erts on the subject.'

"The same principle is announced in Carter v.

United States, 49 F. (2d) 221, from the Fourth Cir-

cuit."

United States v. Monger, 70 Fed. (2d) 361.

This is exactly in line with the instruction given by the

trial court in this case.

A leading case on this point is that of Runkle v. United

States, 42 Fed. (2d) 804 (CCA 10), which was a war

risk insurance case. The doctor was asked in a hypothet-

ical question whether in his opinion the veteran was able

to carry on a substantially gainful occupation from No-

vember, 1918, until the date of his death. The trial court

sustained an objection to the question, and later directed

a verdict for the government on the ground that there

was no direct evidence from which the jury might find

that the deceased was permanently disabled in Novem-

ber, 1918. The Circuit Court of Appeals reversed the

judgment for the defendant on the ground that the court

erred in sustaining the objection to the hypothetical ques-

tion, and said

:

"The reason for the rule which permits experts to

express an opinion upon the ultimate question, and
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the authorities in support thereof, are exhaustively

treated in United States Smelting Co. v. Parry (8

CCA.) 166 F. 407, 411. The opinion is by Judge,

now Justice, Van Deventer. In that opinion, the

court held that the rule which prohibits a nonexpert

witness from testifying as to his opinions or con-

clusions 'never was intended to close any reasonable

avenue to the truth in the investigation of questions

of fact' ; that the most important qualification of the

general rule is the one which permits a witness pos-

sessed of special training or experience 'to testify to

his opinion when it will tend to aid the jury in reach-

ing a correct conclusion; the true test being, not

the total dependence of the jury upon such testimony,

but their inability to judge for themselves as well

as is the witness.'

"Applying that rule to this case, we are of the

opinion that the evidence should have been admitted.

Whether tuberculosis is a progressive or a nonprog-

ressive disease is a medical question ; whether a par-

ticular case discloses a history of rapid or slow prog-

ress is a medical question. The evidence here dis-

closed a patient with tuberculosis in 1918; that he

was bedfast in October, 1919; an advanced stage of

cavitation in 1921 with compHcations ; and death in

1923. Whether such a person was necessarily in-

capable of following a substantially gainful occupa-

tion in 1918 is a question upon which experts can

render assistance to a jury. No rule can be laid
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down applicable to all cases. The nature of the dis-

ease, and the time element, are both involved. Un-

doubtedly there are diseases where no honest opin-

ion as to their past duration can be formed from a

present examination ; there are others where a defin-

ite opinion can be. But whether such an opinion can

or cannot be formed is in itself a question for ex-

perts. In the case at bar we are of the opinion that

there was error in excluding the evidence offered."

Runkle vs. United States, 42 Fed. (2d) 804 (CCA
10).

We submit that as a matter of principle and justice that

the medical expert should be permitted to express his

opinion as to whether or not the veteran at any particular

time under these policies was totally and permanently dis-

abled. One of the best statements of the reasons why

this should be is contained in 11 R. C. L. beginning at

page 583, wherein the author states

:

'Tt has sometimes been decided ,and often assumed

to be an inflexible rule of law, that an expert cannot

testify to his opinion upon the precise fact which is

in issue before the jury. To permit that, it is said,

would put the expert in place of the jury and invade

their peculiar province. Thus, it has been held also

that an expert may state that a certain cause may

have produced the result under consideration, but

cannot state that in his opinion it did produce it.

But it is evident that this supposed rule, when stated



117

broadly as it often has been stated, involves great

confusion of thought and leads to absurd conse-

quences. It is certainly singular that a class of

evidence which is admitted when it is only slightly

pertinent should be rejected when it is of the highest

pertinency. Irrelevancy is made a ground of admis-

sion, and revelance of exclusion. Such evidence in-

vades the proividence of the jury no more than

does direct evidence of an eyewitness to a decisive

fact. In either case, if the jury are satisfied of the

trustworthiness of the evidence it may be conclusive

of the issue ; but their duty is no more invaded in one

case than in the other. Every expert opinion rests on

an assumption of facts; if an opinion is given upon

a hypothetical question, its weight depends wholly

on the jury finding that the assumed facts have been

proven; if it is based on the experts own testimony

as to the facts, the truth of this testimony is no less

open to their belief or disbelief ; and in addition, the

soundness of the opinion itself is to be determined by

the jury in consideration of its apparent reasonable-

ness or their confidence in the skill and trustworthi-

ness of the witness, and of any contradiction from

other experts. The rule leads to absurd results in its

appHcation. Thus it is held that an expert may tes-

tify to the value of land before an alteration and to

its value afterward, and that the court must charge

the jury that the difference in value is the measure of

damages, but that the expert cannot express an
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opinion as to the amount of damages. The techni-

cality of the distinction is illustrated by the holding

that the facts may be elicited from the witness

from which the ultimate conclusion inevitably fol-

lows, though that conclusion cannot be stated. The

court in so declaring, however, admitted that the

difference was largely one of form. And in many

cases the courts have refused to recognize such a

distinction and have allowed the witness to testify

directly to the ultimate conclusion."

11 R. C. L., page 583, paragraph 14.

The fallacy of the old statement that the province of the

jury is invaded is clearly explained by Dean Wigmore in

his work on evidence, and after stating that a phrase,

often put forward as explaining why the testimony is ex-

cluded, is that if the witness were allowed to express his

opinion he would be "usurping the functions of the jury'',

goes on to say

:

'Tn this aspect the phrase is so misleading, as well

as so unsound, that it should be entirely repudiated.

It is a mere bit of empty rhetoric. There is no such

reason for the rule, because the witness, in express-

ing his opinion, is not attempting to 'usurp' the

jury's function, nor could if he desired. He is not

attempting it, because his error (if it were one) con-

sists merely in trying to get before the jury a piece of

testimony which ought not to go there ; and he could

not usurp it if he would, because the jury may still
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reject his opinion and accept some other view, and no

legal power, not even the judge's order, can compel

them to accept the witness' opinion against their own.

That there is no hidden danger of 'usurpation' lurk-

ing here, and no need of invoking sentiment to repel

it, will be clearly seen if we remember that the im-

proper evidence is equally inadmissible before a judge

sitting without a jury. Whatever the organization

of the tribunal, it is not to waste its time in listening

to superfluous and cumbersome testimony."

4 Wigmore on Evidence (2d Ed.) Sec. 1920.

And referring to the objection to opinion evidence that

it must not be received when it touches the very issue be-

fore the jury, Dean Wigmore says

:

^'Another erroneous test, prevalent in some regions

and nearly allied to the preceding one, if not merely

another form of it, is that an opinion can never be

received when it touches 'the very issue before the

jury' * * *

"The fallacy of this doctrine is, of course, that it

is both too narrow and too broad, measured by the

principle. It is too broad, because, even when the very

point in issue is to be spoken to, the jury should have

help if it is needed. It is too narrow, because opinion

may be inadmissible even when it deals with some-

thing other than the point in issue. Furthermore, the

rule if carried out strictly and invariably would ex-

clude the most necessary testimony. When all is said,
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it remains simply one of those impossible and mis-

conceived utterances which lack any justification in

principle

:

"1845. Messrs. Carrington and Kirwan, note 1

C. & K. 313 : 'It seems to be a mistake to say that, in

putting such a question to the witness as was put

in the above case of Fenwick v. Bell (whether a colli-

sion could have been avoided by proper care) you

submit to his decision a point which the jury alone

can try. On the contrary, it is submitted that the

object of putting the question is not at all to decide

upon the fact itself, but to prove an entirely new fact

namely, the opinion of a person of competent skill as

to what might or might not have been done by the

parties under a given state of circumstances. The

jury are of course to decide upon the value of this

opinion, as well as upon the value of the evidence on

which it is founded; and thus it is plain that in the

end the whole matter is submitted to their considera-

tion, and that the only effect of the opinion will be to

assist them in judging of a question of which the

witness may reasonably be suppossed, on account of

his professional knowledge, to have been more com-

petent to judge than themselves.'
"

4 Wigmore on Evidence (2d Ed.) Sec. 1921.

The author of the note in 78 A. L. R. page 755 quotes

with approval the statement we have heretofore set out

from 11 R. C. L.
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The leading case on this entire subject is that of United

States Smehing Co. v. Parry, 166 Fed. 407 (CCA 8),

where the court in an opinion by Judge, now Justice, Van

Devanter, in discussing an objection to testimony by a

practical brick mason and builder of many years' experi-

ence, to the effect that a scaffold constructed and sup-

ported like the one in question was not as safe as those

usually provided in like situations, but was very danger-

ous, said:

''The objection made was, not that the witness

was not qualified to speak as an expert, but that his

opinion was elicited upon a matter which it was the

province of the jury to decide, and which they were

capable of deciding without such testimony. It is

true that in trials by jury it is their province to

determine the ultimate facts, and that the general

rule is that witnesses are permitted to testify to the

primary facts within their knowledge, but not to

their opinions. And it is also true that this has at

times led to the statement that witnesses may not

give their opinions upon the ultimate facts which

the jury are to decide, because that would supplant

their judgement and usurp their province. But such

a statement is not to be taken literally. It but reflects

the general rule, which is subject to important quali-

fications, and never was intended to close any reason-

able avenue to the truth in the investigation of ques-

tions of fact. Besides the tendency of modern de-
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cisions is not only to give as wide a scope as is

reasonably possible to the investigation of such

questions, but also to accord to the trial judge a cer-

tain discretion in determining what testimony has a

tendency to establish the ultimate facts, and to dis-

turb his decision admitting testimony of that char-

acter only when it plainly appears that the testimony

had no legitimate bearing upon the questions at issue

and was calculated to prejudice the minds of the

jurors. . . .

"The most important qualification of the general

rule before stated is that which permits a witness

possessed of special training, experience, or observa-

tion, in respect of the matter under investigation, to

testify to his opinion when it will tend to aid the jury

in reaching a correct conclusion ; the true test being,

not the total dependence of the jury upon such testi-

mony, but their inability to judge for themselves as

well as is the witness. A reference to adjudicated

cases will show the extent of this qualification, its

application in actual practice, and the discretion ac-

corded to the trial judge in that regard. In Trans-

portation Line V. Hope, 95 U. S. 297, 24 L. Ed. 477,

there was called in question a ruling of the Circuit

Court whereby a witness of large ex^^rience in tow-

ing vessels was permitted to testify that in his opin-

ion it was not safe or prudent for a tugboat in Ches-

apeake Bay to tow three boats abreast, with a high
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wind ; that being the point to be decided by the jury."

United States Smehing Co. v. Parr^, 166 Fed. 407

(CCA 8).

The Eighth Circuit Court in considering a medical

case reversed the trial judge for sustaining an objection

to certain questions asked the doctors on the ground that

they were invading the province of the jury, and said

:

''The court sustained objections to their testimony

on the ground that the answers called for would in-

vade the province of the jury. But if the questions

propounded were such that the jury might not be

capable of determining from the evidence, then it

was proper that they should have the benefit of the

opinion of an expert, even though the opinion went

to the matter directly in issue. The purpose of a

trial is to investigate the facts so as to ascertain the

truth, and the modern tendency is to regard it as

more important to get to the truth of the matter

than to quibble over distinctions which are in many

cases impracticable, and a witness may be permitted

to state a fact known to him because of his expert

knowledge, even though his statement may involve a

certain element of inference or may involve the ulti-

mate fact to be determined by the jury."

Cropper v. Titanium Pigment Co., 47 Fed. (2d)

1038, 78 A. L. R. 7Z7,
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Judge, now Justice, Van Devanter, in the Parry case,

supra, cites many United States Supreme Court cases in

support of his proposition that

:

''Besides, the tendency of modern decisions is not

only to give as wide a scope as is reasonably possible

to the investigation of such questions, but also to

accord to the trial judge a certain discretion in deter-

mining what testimony has a tendency to establish

the ultimate facts, and to disturb his decision admit-

ting testimony of that character only when it plainly

appears that the testimony had no legitimate bearing

upon the questions at issue and was calculated to

prejudice the minds of the jurors."

Said cases being as follows

:

Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup Ct.

288, Z7 L. Ed. 118; Williamson v. United States, 207 U.

S. 425, 451, 28 Sup. Ct. 163, 52 L. Ed. 278; Alexander v.

United States, 138 U. S. 353, 356, 11 Sup. Ct. 350, 34 L.

Ed. 954; Moore v. United States, 150 U. S. 57, 60, 14

Cup. Ct. 26, 37 L. Ed. 996; Clune v. United States, 159

U. S. 590, 592, 16 Sup. Ct. 125, 40 L. Ed. 269.

In the case of Transportation Line v. Hope, comment-

ed on by Judge, now Justice, Van Devanter in the Parry

case, supra, an expert was called, and the objection was

made that it invaded the province of the jury. The Su-

preme Court of the United States said

:

"The witness was an exj^ert, and was called and

testified as such. His knowledge and experience
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fairly entitled him to that position. It is permitted

to ask questions of a witness of this class, which can-

not be put to ordinary witnesses. It is not an objec-

tion, as is assumed, that he was asked a question in-

volving the point to be decided by the jury. As an

expert, he coidd properly aid the jury by such evi-

dence, although it wotdd not be competent to be given

by an ordinary witness. It is upon subjects on

which the jury are not as well able to judge for them-

selves as is the witness that an expert as such is ex-

pected to testify. Evidence of this character is often

given upon subjects requiring medical knowledge

and science, but it is by no means limited to that

class of cases.'' (ItaHcs ours).

Transportation Line v. Hope, 95 U. S. 297; 24 L.

Ed. 477.

Judge, now Justice Van Devanter, then proceeded to

review the following decisions in the Parry case

:

Spring Company v. Edgar, 99 U. S. 645, 25 L. Ed.

487, involving the testimony of experts on the question

of whether or not a male deer was dangerous at certain

seasons of the year, and such expert testimony was ad-

mitted and upheld by the United States Supreme Court.

Connecticut Mutual Life Ins. Co. v. Lathrop, 111 U. S.

612, 4 Sup. Ct. 533, 28 L. Ed. 536, in which the admis-

sion of testimony of nonprofessional witnesses, based on

their observation of his conduct, as to the mental condi-

tion of the insured was affirmed.
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Union Ins. Co. v. Smith, 124 U. S. 405, 8 Sup. Ct. 534,

31 L. Ed. 497, wherein the admission of testimony of ex-

perienced seamen to testify that under circumstances

known to them, it was not the exercise of good seaman-

ship or reasonable prudence to attempt to tow a disabled

vessel out of a port of repair and safety and across Lake

Erie, was sustained.

Northern Pacific Railroad v. Urlin, 158 U. S. 271, 15

Sup. Ct. 840, 39 L. Ed. 977, in which the admission of

testimony of physicians as to whether the examination of

plaintiff's person was made in a superficial or in a careful

and thorough manner was approved.

Texas & Pacific R. Co. v. Watson, 190 U. S. 287, 23

Sup. Ct. 681, 47 L. Ed. 1057, in which theSi-^preme Court

held that the answer of a qualified witness to the question

whether or not if an engine conducted itself in a way par-

ticularly described, he would say there was anything

wrong with it, was properly admitted.

Gila Valley etc. Ry. Co. v. Lyon, 203 U. S. 465, 27 Sup.

Ct. 145, 51 L. Ed. 276, in which the testimony of experts

on the question of whether or not a railroad track or a

trestle with a buffer at the end of it was a reasonably safe

place, was admitted in evidence.

St. Louis, etc. Co. v. Edwards, 24 CCA. 300, 7^ Fed.

745, wherein it was held that the testimony of an expert

in handling cattle as to the damage from their long deten-

tion in cars was admissible.

Western Coal & Mining Co. v. Berberich, 36 CCA.
364, 94 Fed. 329, in which the court sustained the admis-
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sion of testimony of an experienced miner as to whether

or not a certain room would be an ordinary safe place in

which to work.

Chicage Great Western Ry. Co. v. Price, 38 CCA.
239, 97 Fed. 423, in which the court sustained the admis-

sion of testimony of a locomotive engineer showing that

rough and uneven track had a tendency to jostle the pin

out of a car coupling and thus to part a train.

Justice Van Devanter then quoted from Taylor v.

Town of Monroe, 43 Conn. 36, where the Supreme Court

of Connecticut said:

''The true test of the admissibility of such testi-

mony is not whether the subject-matter is common

or uncommon, or whether many persons or few have

some knowledge of the matter ; but it is whether the

witnesses offered as experts have any peculiar know-

ledge or experience, not common to the world, which

renders their opinions founded on such knowledge

or experience any aid to the court or the jury in de-

termining the questions at issue.''

The United States Supreme Court, speaking through

Mr. Justice White, in the case of Texas & P. R. Co. v.

Watson, held it proper to have an expert on engines tes-

tify that a certain engine could start fires, and the expert

was permitted to answer, and the Supreme Court held

:

"The question was proper. The witness was fore-

man of the boiler department at the main shops of



128

the defendant, having to do with the building of boil-

ers, and was in special control of the part of the

shops which had to do with spark arresters. * * *

Inasmuch as there was evidence to the effect that it

is impossible, even with the use of the most effective

spark arresters, to prevent the escape of sparks, a

case was presented justifying the introduction of

expert testimony to aid the jury in determining the

ultimate fact whether an engine was in good repair

and properly operated which conducted itself as the

evidence tended to show this locomotive did. East-

ern Transp. Line v. Hope, 95 U. S. 297, 298, 24 L.

Ed. 477."

Texas & P. R. Co. v. Watson, 190 U. S. 287, 47

L. Ed. 1057.

See also

:

Murray v. United States (C. of A., D. of C),

288 Fed. 1008.

American Agricultural Chemical Co. v. Hogan

CCA l),213Fed. 416, 419.

The Tenth Circuit Court in New York Life Ins. Co. v.

Doerksen, where the point was what caused a death in a

certain case, and expert testimony was admitted, said

:

"Where the matter under inquiry is one on which

certain persons by reason of training, observation,

or experience possess expert knowledge which will

be of aid to the jury in reaching a correct solution of

the issues and is therefore properly the subject of
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expert testimony, it is no objection that the opinion

eHcited from the expert is on an issue or point to be

decided by the jury."

New York Life Ins. Co. v. Doerksen, 64 Fed. (2d)

240 at 241.

E

AT MOST, THE ADMISSION OF THIS TESTI-

MONY CAN BE HELD TO BE DISCRETIONARY
WITH THE COURT.

The tendency of some of the courts is not to disturb a

verdict after expert testimony has been admitted, even

though objected to at the time of its admission on the

ground that the trial court is famihar with the locaHty in

w^hich the case is being tried, presumably familiar with

the experience of the jurors drawn from that community,

familiar wath the qualifications of expert witness and the

need for expert help in a particular case.

The United States Supreme Court in the case of Gila

Valley Etc. Ry. Co. v. Lyon, 203 U. S. 465, 27 Sup. Ct.

145, 51 L. Ed. 276, said:

'Tn the cases of all the witnesses, we think the

question of the admissibility of their evidence was

one within the reasonable discretion of the trial

court, and that the discretion was not abused. All

the witnesses had had practical experience on rail-

roads, and were familiar with the structures and the

character of buffers mentioned in the evidence.
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There was certainly enough to call upon the court

to decide upon the admissibility of their opinions un-

der these circumstances, and we ought not to inter-

fere with the decision of the trial court in this case."

And in the case of Spring Company v. Edgar, 99 U. S.

645, 25 L. Ed. 487, the Supreme Court in speaking of

this matter said:

"Cases arise where it is very much a matter of dis-

cretion with the court whether to receive or exclude

the evidence ; but the appellate court will not reverse

in such a case, unless the ruling is manifestly erro-

neous."

Certainly a case like this is one requiring expert opin-

ion and the question of total and permanent disability is

a matter for expert opinion. In United States v. Lumbra

(CCA 2), 63 Fed. (2d) 796, later affirmed by the United

States Supreme Court, the court said

:

''For a layman or a petit jury to say that Lumbra's

supposed brain lesion or other injury caused by the

explosion, though sufficient to produce attacks of

dizziness and headaches, involved a condition which

rendered it reasonably certain that disability would

continue during lifetime, is indulging in mere guess-

work. They and we manifestly know nothing about

it, and the plaintiff's case was not established by

proof that epilepsy finally ensued. The only one

who can offer convincing testimony on such a sub-
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ject is an expert. Such a person may be able to say

that the conditions in May, 1919, were reasonably

certain to produce permanent disability. No such

evidence was produced, and the plaintiff failed to

establish his claim because it was lacking."

In United States v. Barker, this court said that while

some of the medical witnesses expressed the opinion that

the infirmity was at least in part permanent, no one of

them ventured to say that the disability was total.

United States v. Barker, 36 Fed. (2d) 556.

Atchison T. etc. Co. v. Myers, 63 Fed. 793 at 796

(CCA 7).

Illinois P. & L. Corp. v. Harley, 49 Fed. (2d)

681.

Hammond v. Woodman, 66 Am. Dec. 219 at 235.

D. & R. G. Ry. Co. v. Roller, 100 Fed. 738

(CCA 9).

F

ANOTHER REASON WHY NO PREJUDICIAL
ERROR WAS COMMITTED IN THIS REGARD
WAS THAT OTHER EVIDENCE OF THE SAME
NATURE WAS ADMITTED WITHOUT OBJEC-
TION.

Dr. Rigby testified that Spencer Young was totally and

permanently disabled when he operated on him in 1923

within the definition used (Tr. 119-120), and this evi-

dence went in without any objection whatsoever being
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made, and then on a history he testified that he was totally

and permanently disabled, and while the objection was

made at the time that it invaded the province of the jury,

this objection was made before the witness had answered

and is not assigned as error (Tr. 139-142). Further-

more, the appellant produced an expert witness (Tr.

164), Dr. Foster, who testified that Spencer Young was

not totally disabled ( Tr. 168-169). We believe it is a

rule that where other similar evidence is received without

objection that no prejudice results from its admission.

United States v. Dudley, 64 Fed. (2d) 743. Shwab v.

Doyle, 269 Fed. 321 at 333.

Even in the Prevette case, in which the Fourth Circuit

follows the Sauls case, the court said

:

"We do not regard the error as prejudicial because

physicians testifying for the plaintiff were also al-

lowed, contrary to the ruling in the cited case, to ex-

press an opinion as to the ability of the deceased after

his discharge from the army to follow continuously

a substantially gainful occupation."

Prevette v. United States, 68 Fed. (2d) 112.

G
THE DECISIONS CONTRA ARE UNSOUND.

The case of United States v. Sauls, decided by the

Fourth Circuit, 65 Fed. (2d) 886, held by way of dicta

that a witness cannot state whether in his opinion a vet-

eran has been able to work continuously at any gainful

occupation. The (juestion was asked of a lay witness and
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obviously a lay witness would not be qualified to give a

medical opinion. Furthermore, the Fourth Circuit Court

goes on the ground that the ultimate question on the total-

ity of disability was whether plaintiff was able to follow

continuously a substantially gainful occupation, and what

is mean by continuously in the regulation is a question of

law and the same is true as to what is to be deemed a gain-

ful occupation.

However, the court goes on to state that the govern-

ment did not preserve an objection and further said

:

''In addition to this, we do not think that, under

the peculiar facts and circumstances of the case at

bar, the admission of this testimony could have

affected the result."

And the judgment appealed from was affirmed.

The court in laying down the rule that the answer to

this question was an invasion of the province of the jury

cited certain cases, which are not, we most earnestly urge,

controlling in this type of case where a doctor is asked

for his opinion, for the reason that none of them were

medical cases.

The first case relied upon by the Fourth Circuit is that

of Spokane & I. E. R. Co. v. United States, 241 U. S.

344, 36 S. Ct. 668, 60 L. Ed. 1037. This case did not

involve medical testimony, but did involve the question of

whether certai n hand holds or grab irons installed on

railroad cars were sufficient to accomplish the purpose of

the provisions of the Safety Appliance Act requiring
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hand holds to be placed on the ends of cars used in inter-

state commerce. The particular objection in that case

was ''that it was not a question for expert testimony, but

was a matter of common knowledge." The jury had in-

spected the cars and the trial judge rejected the testimony

of the expert and the Supreme Court said

:

''Without stopping to point out the inappositeness

of the many authorities cited in support of the con-

tention, we think the court was clearly right in hold-

ing that the question was not one for experts, and

that the jury, after hearing the testimony and in-

specting the openings, were competent to determine

the issue, particularly in view of the full and clear

instruction given on the subject, concerning which

no complaint is made."

So it appears that this case goes off on the question

that the matter of inquiry was not the subject of expert

testimony, and there is nothing in the case that says that

if it had been a proper subject for expert testimony that

the opinion of a doctor would have invaded the province

of the jury.

The next case cited in the Sauls case is that of Na-

tional Cash Register Co. v. Leland, 94 Fed. 502 (CCA
1). This was a non-medical case and involved a patent

infringement. One witness testified that the omission of

a connecting mechanism in a cash register was a "fatal

fault", and the Circuit Court held that the word "fatal"
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contained an inference which went beyond the province

of an expert and the trial judge was right in excluding

the testimony. The same witness, however, had not been

permitted to testify that a certain part of the mechanism

was the mechanical equivalent of another, and the Circuit

Court said:

''It was proper, therefore, that a witness skilled in

mechanics, and understanding the meaning of the

term 'mechanical equivalent,' should be allowed to

express to the jury his opinion of the relation of one

machine to the other, subject to further direct exam-

ination and to cross-examination, in order to bring

out more clearly the grounds of his opinion." (Cit-

ing Keyes v. Grant, 118 U. S. 25, Z7 , 6 Sup. Ct. 974;

Bischoff V. Wethered, 9 Wall. 812, 814). "This

general proposition concerning expert testimony is,

indeed, almost conceded, but defendants' counsel

seems to contend that the evidence excluded would

not have been helpful to the plaintiff. A direct state-

ment of equivalence from a competent expert, how-

ever, might well have been helpful to an unskilled

juryman unable to comprehend fully a statement of

difference of detail."

Thus we see that in this case proper expert testimony

and opinion evidence were permitted.

The next case cited is that of Safety Car Heating &
Lighting Co. V. Gould Coupler Co., 239 Fed. 861 (CCA
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2). This was a patent infringement suit, and the only

expert evidence involved was as the court said

:

''The record herein largely consists of the opin-

ions of expert witnesses as to the meaning of words

and phrases needing no definition ; such testimony (if

it can be given that name) is a volunteering of duties

laid by law on jury or court, and should not be suf-

fered. Opinion evidence, on the very point submit-

ted for decision, is always incompetent."

This is all that the court has to say about expert evi-

dence. Obviously this was a non-medical case and there

was no expert testimony, and therefore what the court

has to say about opinion evidence was dicta.

The next case cited is that of Castner Electrolytic Al-

kali Co. V. Davies, 154 Fed. 938 (CCA 2). This case in-

volved the cause of a certain explosion and witnesses were

permitted over objection to answer what it was in their

opinion that caused the explosion, and the court stated

that this was improper, but the court went on to say

:

"We are not satisfied, however, that the admis-

sion of the testimony objected to was harmful error.

There was no dispute as to any material fact, and

the opinions expressed were accompanied by such a

statement of the reasoning which led to the wit-

nesses' 'opinions' that the answers were but argu-

ments only, of the weight of which the jury was

(juitc well able to judge."
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This case undoubtedly is an exemplification of the old

rule which allows a witness to go on and state every

single fact except the very obvious one that the jury

needs. For example, the court says

:

"It was competent for the experts to enumerate

the various causes which might produce such a re-

sult, and, their attention being called to any facts in

proof (such as diameter of pipe, condition of water,

etc.), to state what bearing the existence of those

facts would have upon the probability or improbabil-

ity of one or more of those causes being operative at

that time and place. But the final inference from all

the facts in proof as to what was the cause which

produced the explosion was one for the jury to draw

upon consideration of those facts, illuminated by the

experience of the experts."

The next case relied upon by the Fourth Circuit is

Standard Fire Extinguisher Co. v. Heltman, 194 Fed.

400 (CCA 6). The facts involved here the catching of a

hand in the cogs of a pipe cutting machine. Defendant

offered to prove that an inspector did not require any fur-

ther protecting device upon this machine, and the court

said that this was only an offer to show a vague and in-

definite declaration of opinion, not upon the witness

stand, and, so considered, was obviously inadmissible.

The court then goes on and by way of dicta says

:

"So far as the offer might have contemplated an

opinion from the inspector as an expert on the wit-
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ness stand, it called only for his conclusion as to the

ultimate fact in issue before the jury, and, under

familiar rules, could not be received."

This, of course, was clearly dicta, because the testi-

mony was objectionable on the ground that it was hear-

say and that was really the point upon which it was de-

cided.

All of the rest of the cases relied upon by the Fourth

Circuit are North Carolina cases, the first one being that

of Smith V. Board of Commissioners of Lexington, 176

N. C. 466, 97 S. E. 378, in which case a man had been

killed by electric current, and a witness was asked if he

had any opinion as to the amount of voltage that did kill

the intestate. An objection was made, and the court

held that it was the province of the jury to pass upon

the evidence and form a conclusion and not the witness,

and from all the evidence in the case, it was possible for

the jury to determine what the voltage was.

The next case is that of Kerner v. Southern Ry. Co.,

170 N. C. 94, 86 S. E. 998, which grew out of a contro-

versy as to whether an engine had set a certain fire. The

trial court had refused to let one of the defendant's wit-

nesses testify as a fact that the fire could not possibly

have started from a spark emitted from the smoke stack

and boiler of the defendant. The court held that this

was a question that the jury was empanelled to pass

upon. It will be noted that the witness was asked to

state as a fact and not give an opinion. Under some of
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the decisions, an expert can give an opinion and cannot

state as a fact. We think that the distinction is not

good. However, it is what governs some of the deci-

sions of the court.

The next case cited by the Fourth Circuit is that of

Deppe V. Atlantic Coast Line R. Co., 154 N. C. 523, 70

S. E. 622, which involved the burning of a dry kiln.

This was another engine fire case, and where opinions

were stated as to the nature of the fire, and the court

said:

''The evidence admitted was not 'expert testimony'

in any sense, as the facts are such that one person

may as well draw conclusions from them as another.

Neither can it be considered 'a shorthand statement

of a fact,' a term used by McKelvey and other writ-

ers on opinion evidence. It was nothing more or

less than the conclusion of a witness drawn from cer-

tain facts, which conclusion it was exclusively the

province of the jury to draw."

The court, however, goes on to state:

"There are cases in our reports where expert and

nonexpert opinion evidence has been allowed, but all

of them are easily distinguished from this."

We submit that if any proof is needed as to the lack of

investigation back of the reasoning in the Sauls case, all

that it is necessary to do is to point out that the Fourth

Circuit Court cited cases from the Supreme Court of

«
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North Carolina, which hold that expert opinion evidence

is not admissible in cases involving the setting of fire by

a railroad engine when the exact question had been de-

cided by the United States Supreme Court, and it was

held by Justice White that such evidence was admissible.

See Texas & P. R. Co. v. Watson, 190 U. S. 287, 47

L. Ed. 1057.

The next case relied upon by the Fourth Circuit in the

Sauls case is Phifer v. Carolina Cent. R. Co., 122 N. C.

940, 29 S. E. 578. A witness was asked whether the

plaintiff was careful while engaged in his work. The

court merely held that this was not a matter for expert

testimony; obviously not applicable to the situation that

we have in war risk insurance cases.

The last case cited is that of Marks v. Harriet Cotton

Mills, 135 N. C. 287, 47 S. E. 432, which is another case

involving the covering of certain cog wheels, and a wit-

ness was permitted to testify that said cog wheels should

have been covered, and the court held that this was im-

proper ; obviously not at all in point here.

Another case decided by the Fourth Circuit is that of

Prevette v. United States, 68 Fed. (2d) 112, in which

over an objection of the plaintiff, a physician, testifying

for the United States, was allowed to express the opinion,

in answer to a hypothetical question based on the work

record of the insured, that on October 28, 1918, the in-

sured was not totally and permanently disabled. The

Circuit Court, basing its opinion upon the Sauls case, held

that this was error, but the court went on to say:
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''We do not regard the error as prejudicial be-

cause physicians testifying for the plaintiff were also

allowed, contrary to the ruling in the cited case, to

express an opinion as to the ability of the deceased

after his discharge from the army to follow continu-

ously a substantially gainful occupation."

No new authorities are cited in the Prevette case, and

in our opinion the Fourth Circuit merely continues the

error that it committed in the dictum contained in the

Sauls case.

The case of U. S. v. Bass, 64 Fed. (2d) 467 (CCA 7)

is one in which the trial judge excluded the opinions of

two of the defendant's doctors as to whether the veteran

was totally and permanently disabled. The trial judge

permitted full inquiry as to the basic facts from which

the conclusion was to be drawn and the appellate court

upheld him without citing any cases. This would seem

to indicate that the matter was in the discretion of the

trial court.

The precise question asked by the government in the

Bass case was as follows

:

"Now, doctor, do you consider—would you con-

sider—taking into consideration the insured's con-

dition at the time he left your hospital, that he at

that time was permanently and totally disabled,

meaning that the insured was afflicted with some ail-

ment of the mind or body that would reasonably be

sure to continue throughout life, and totally disabled.
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meaning such an ailment of the mind or body as to

render the insured unable to follow a substantially

gainful occupation."

The objection was made that it invaded the province

of the jury and also that it did not give the correct defi-

nition of total and permanent disability. We submit that

a reading of the question shows that it was not based on

the definition contained in the policy, that it was vague

and ambiguous, that the proper definition of total dis-

ability was not given; further, the witnesses were not

asked for their opinion.

H
A RULE OF PRACTICE LONG INDULGED

AND ACQUIESCED IN BY COURTS, ATTOR-
NEYS AND LITIGANTS WILL NOT BE OVER-
THROWN EXCEPT FOR MOST COGENT REA-

SONS.

For years now war risk insurance cases have been

tried in this and other Circuits on the theory that it was

proper to ask doctors their opinions as to whether the

veteran was totally and permanently disabled under the

terms of the definition of total and permanent disability

contained in Regulation No. IL These opinions were

called for, not only by the attorneys for the plaintiff, but

by the attorneys for the government as well, and so far

as we know for a number of years no objection was made

by the attorneys for either the plaintiffs or the defendant
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on the ground that such opinions invaded the province of

the jury. In fact, in the case of United States v. Bass,

64 Fed. (2d) 467 (CCA 7), the government asked these

questions, but insisted on appeal that it was error for the

court to refuse to permit the doctors to give their opin-

ions in terms of the definition.

The records in the following cases decided by this

court will show that the attorneys for the government

asked this question of their medical experts and did not

object to similar questions asked by the attorneys for the

veteran

:

United States v. Lawson, 50 Fed. (2d) 646 (CCA 9).

United States v. Dudley, 64 Fed. (2d) 743 (CCA 9).

United States v. Jensen, 66 Fed. (2d) 19 (CCA 9).

United States v. Francis, 64 Fed. (2d) 865 (CCA 9).

For cases where this was done in other Circuits, see

:

United States v. Messinger, 68 Fed. (2d) 234

(CCA 4).

United States V. Sorrow, 67 Fed. (2d) 372 (CCA 5).

United States V. ElHs, 67 Fed. (2d) 765 (CCA 5).

United States v. Tyrakowski, 50 Fed. (2d) 766

(CCA 7).

Asher v. United States, 63 Fed. (2d) 20 (CCA 8).

United States v. Thomas, 64 Fed. (2d) 245 (CCA 10).

United States v. Woltman, 57 Fed. (2d) 418

(CCAD C).

While we do not urge that this practice was indulged

in by attorneys for the respective parties over a great
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number of years, still owing to the large number of cases

that have been tried in recent years, it was indulged in in

a great many cases without objection by either party,

and in some districts undoubtedly was indulged in in so

many cases and for so many years that it became the

established practice of the courts to require such an opin-

ion before the plaintiff could make a case. We do not

think that it is necessary to sustain the admissibility of

this type of evidence to rely on the proposition that long

acquiescence and indulgence in an unsound rule of evi-

dence will make it a sound rule, but we do urge that a

practice long indulged in or indulged in by all of the par-

ties in a great number of cases is a powerful argument in

favor of the soundness of the rule that permits the evi-

dence to be introduced.

CONCLUSION.

We submit that in so far as the admission of evidence

is concerned that no objection was made in time ; that the

record was not properly preserved, and if it be held that

the record was properly made at the trial that no prejudi-

cial error was committed in admitting the evidence, and

further that the meager work record disclosed by the evi-

dence in this case emphasizes appellee's condition of total

and permanent disability rather than disproves it, and

that a case was made for the jury, and that there is sub-

stantial evidence to support the finding of the jury, and

that under the rule that where there is substantial evi-
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dence to support the verdict it must be affirmed, that this

case should not be reversed, but that the verdict of the

jury and the judgment of the court should be affirmed.

Respectfully submitted,

JESS HAWLEY,

OSCAR W. WORTHWINE,

Residence: Boise, Idaho,

Attorneys for Appellee.
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Stowe
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J. W. KEHOE, Seward, Alaska.

In the District Court for the Territory of Alaska,

Third Division.

No. A. 643

O. KRAFT,
Plaintiff,

vs.

NATIONAL SURETY COMPANY, a corpora-

tion, H. P. SULLIVAN, E. H. BOYER and

A. F. STOWE,
Defendants.

AMENDED COMPLAINT.

Plaintiff, by leave of the court, files this hig

amended complaint and alleges:



2 0. Kraft vs.

1.

That at all the times hereinafter mentioned the

above-named defendant H. P. Sullivan was the duly

appointed, qualified and acting United States Mar-

shal for the Territory of Alaska, Third Division;

and the defendant A. F. Stowe was the duly ap-

pointed, qualified, and acting United States Com-

missioner and ex officio Justice of the Peace in and

for the Kodiak Precinct, Territory of Alaska, Third

Division: and the defendant E. H. Bover was the

duly appointed, qualified, and acting deputy Ignited

States Marshal in and for said Precinct, Territory

and Division.

2.

That the Xational Surety Company is a foreign

corporation organized under the laws of the state

of New York and doing business within the Terri-

tory of Alaska, which said company was at all the

times hereinafter mentioned, and now is, surety for

the official bond of the defendant H. P. Sullivan

as United States Marshal.

3.

That the j^laintiff alcove named has for many
years resided [1*] in the town of Kodiak, Alaska,

where lie is now and for a long time past l)een

engaged in the general mercantile business, inchul-

ing the buying and selling of furs. That plaintiff,

for causes unknown to himself, has incurred the

enmitv and illwill of the defendants Sullivan, Bover

*Page numbering appearing at the foot of page of original certified

Transcript of Kecord.
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and Stowe, and that said defendants in order to

injure, harass, oppress, and humiliate the phiintiff

and bring him into public disgrace, corrnptly and

maliciously conspired, combined, confederated, and

agreed together to falsely charge and accuse plain-

tiff of the crime of violation of the Alaska game

laws, and also to convict and punish him for the

aforesaid offence, which said conspiracy and prose-

cution they carried out maliciously and without

probable cause in the following manner, to wit:

That on the 15th day of March, 1928, the above

named defendant A. F. Stowe came to plaintiff's

store in said town of Kodiak, Alaska, and demanded

that plaintiff allow him to inspect the books and

records of his purchase of furs, and threatened

plaintiff with arrest if he refused so to do. That

at the same time, plaintiff refused to allow said

defendant to inspect his records. That on the 16th

day of March, 1928, pursuant to said conspiracy

the defendant E. H. Boyer came to plaintiff's store

in said town and demanded that plaintiff allow him

to inspect the books and records of his purchase of

furs, and upon plaintiff's refusing so to do in-

formed this plaintiff that he was under arrest and

compelled plaintiff, against his will, to go with him to

the office of defendant Stowe and detained him until

a complaint, entitled in the United States Commis-

sioner's Court for the Territory of Alaska, Third Di-

vision, Kodiak Precinct, was prepared and signed by

the said Boyer and sworn to before the said Stowe,

charging this plaintiff with the violation of Regu-
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latioii 21 of the Alaska Game Laws, which said

regulation is one adopted by the Secretary of Agri-

culture under the authority of the Alaska [2] Game

Law and provides in substance that each fur farmer

or fur dealer shall allow any member of the com-

mission, any game warden, or any authorized em-

ployee of the United States Department of Agri-

culture, at seasonable hours to enter and inspect

the premises where operations are being carried

on under the said regulations and to inspect the

books and records relating thereto. That a copy

of said complaint is hereto attached, marked EX-
HIBIT A, and made a part of this complaint. That

neither of said defendants was at any of the times

herein mentioned, a member of the Alaska Game
(Commission, a game warden, or an authorized em-

ployee of the United States Department of Agri-

culture, and that neither of said defendants was

entitled to inspect the l^ooks and records of plain-

tiff under the authority of said regulation or at

all.

4.

That after said complaint had ))een made, a war-

rant for the arrest of plaintiff was issued by said

Stowe, a copy of which is hereto attached, marked

EXHIBIT B, and made a part of this complaint,

and delivered to said Boyer, who then under color

and ])y virtue of his office and official position read

the same to this plaintiff. That plaintiif thereupon

entered a plea of ''not guilty", wdien plahitiff was

released upon his furnishing cash bail, and his

trial was set, by the defendant Stowe, for the fol-
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lowiii.i;- (lay, to wit: Marcli 17, 1928, such trial to be

had before the said Stowe as United States Coiu-

missioner and ex officio Justice of the Peace in the

town of Kodiak, Alaska. That plaintiff w^as ready

and appeared for trial at the time and place fixed

therefor, l)ut the trial of his said cause was post-

poned by said defendants until the 19th day of

March, 1928. That upon said day plaintiff a^^-ain

appeared for trial when said action was again

postponed until the 30th day of March, 1928, when

said action was dismissed at the instance of said

defendants and entirely abandoned and terminated,

and this plaintiff was then and there discharged,

and the said [3] defendants have deserted and

abandoned the said prosecution and the said prose-

cution on said warrant and complaint herein men-

tioned is completely ended.

5.

That by reason of the aforesaid acts of defend-

ants, plaintiff has suffered great humiliation and

has been greatly degraded and disgraced in public

opinion, that he has been ohliged to neglect his busi-

ness and employ counsel to prepare his defense, for

all of w^hich he has been damaged in the sum of

$16,000.00.

6.

That all the acts herein mentioned except the

dismissal of the cause aforesaid \vere done malici-

ously, without probable cause, and in direct viola-

tion of defendants' oaths, duties and obligations as

such public officers and constitute a breach and a
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violation of the official bond of said United States

Marshal/, which bond provides: ^'If the said H. P.

Sullivan, by himself and by his deputies, shall

faithfully perform all the duties of the said office

of Marshal, then this obligation to be void; other-

wise, to remain in full force and virtue". A copy

of said bond is hereto attached, marked EXHIBIT
C, and made a part of this complaint.

7.

That the aforesaid acts of said defendants, and

plaintiff's detention, arrest, and imprisonment there-

by, were unlawful, malicious, oppressive, cruel, and

without probable cause, ground, or reason there-

for, and the said case of violation of the game

laws was wholly false, malicious, and unfounded,

and was then and there, at all times, well known,

by each and all of said conspirators, to be false,

malicious and unfounded.

AVHEREFORE, plaintiff prays judgment against

the above named defendants for the sum of six-

teen thousand dollars, besides the [4] costs and dis-

bursements herein incurred.

(sgd) L. I). ROAC^H
L. D. ROACH
ARTHUR FRAME
L. Y. RAY
Attorneys for Plaintiff. [5]
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United States of America

Territory of Alaska

Third Division—ss.

L. D. Roach, being first duly sworn, on oath de-

poses and says: That he is one of the attorneys

for the plaintiff in the above entitled action, that

he makes this affidavit of verification for and on

behalf of said plaintiff; that he has read the within

and foregoing amended complaint; knows the con-

tents thereof, and that he believes the same to be

true ; that he makes this affidavit of verification for

and on behalf of said plaintiff for the reason that

the plaintiff is not at Anchorage, Alaska, the place

where this affidavit is made, or within one hundred

miles thereof.

L. D. ROACH
Subscribed and sworn to before me this 26th day

of December, 1930.

(Notarial Seal) J. L. WALLER
Notary Public for Alaska. My Commission expires

Feb. 17, 1934. [6]
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^'EXHIBIT K''

111 tlie United States Commissioner's Court for the

Territory of Alaska

Third Division Kodiak Precinct at Kodiak

Xo. 282

United States of America

vs.

Otto Kraft

(^OMPLAIXT
For violation of Section 21 of the Alaska Game Law

OTTO KRAFT is accused by E. H. Boyer in this

Complaint of the crime of Violation of Regulation

21 of the ALASKA GAME LAW committed as

follows, to-wit:

THE SAID OTTO KRAFT in the Territory of

Alaska, and within the jurisdiction of this Court,

did, wilfully and unlawfully, on the 16th day of

March, 1928, at Kodiak, Alaska, then and there

being, then and there did refuse to allow E. H.

Boyer Deputy L". S. Marshal, to inspect the books

and records of his purchases of furs under his

Fur Buyers Licence Xo. 1431, during the period

from March 1st, 1928 to March 16, 1928, as re-

quired under the Alaska Game Law contrary to

the form of the Statute in such case made and pro-

vided and against the peace and dignity of the

Ignited States of America.

E. H. BOYER
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United States of America,

Territory of Alaska—ss.

I, E. H. Boyer, being first duly s\Yorn, depose

and say that the foregoing complaint is trvie.

E. H. BOYER
Subscribed and sworn to l)efore me this 16tli

day of March, 1928.

[Seal] A. F. STOWE
U. S. Commissioner and Ex-Officio

Justice of the Peace.

At Kodiak, Alaska. [7]

^^EXHIBIT B''

In the United States Commissioner's Court for the

Territory of Alaska

Third Division, at Kodiak

United States of America

Territory of Alaska—ss.

The President of the United States of America to

the Marshal of the Third Division of the Terri-

tory of Alaska, or his Deputy, Greeting:

We command you to apprehend forthwith. Otto

Kraft Who is named in a complaint made on oath

before me this 16th day of March, A. I). 1928, by

E. H. Bover if he be found in said District, for

the crime of Violation of Regulation 21 of the

Alaska Game Law as is more particularly set forth
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in .<aid complaint, and bring him before me to

answer said complaint, and be further dealt with as

tlie law directs.

HEREOF FAIT. NOT, and make the return of

this writ with your doings thereon.

Given under my hand and seal at Kodiak this

16th day of March, 1928.

[Seal] A. F. STOA\^
United States Commissioner and Ex-

Officio Justice of the Peace. [8]

^'EXHIBIT C"

BOND—U. S. MARSHALS.
(Corporation)

KNOW ALL MEN BY THESE PRESENTS:
That we, H. P. SULLIVAN as principal, and

NATIONAL SURETY COMPANY, a corpora-

tion created and existing under the law^s of the

State of New York, as sureties, are held and firmly

bound unto the UNITED STATES OF AMERICA
in tlie fidl and just sum of Thirty-five thousand

dollars, lawful money of the United States, to l)e

paid to the United States ; for wdiich payment, w^ell

and truly to be made, the said H. P. Sullivan

binds himself, his heirs, executors, administrators,

and the said National Surety Company binds it-

self, its successors, and assigns, firmly l)v these

presents.

Signed with our hands and sealed with our

seals this 17th day of April in the year one thou-

sand nine hundred and twenty-six.
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THE (CONDITION OF THE FOREGOIXG
OBLIGATION IS SUCH, That whereas, the Pres-

ident of the Iliiited States hath, pursuant to hiw,

appointed the said H. P. Sullivan to l)e ^larshal of

the United States for the third division of the

District of Alaska for the term of four years, com-

mencing with the sixteenth day of February, 1926,

as by a conmiission to him l)earing date the six-

teenth day of February, 1926, more fully appears.

NOW, THEREFORE, if the said H. P. Sullivan,

by himself and by his Deputies, shall faithfully per-

form all the duties of the said office of Marshal,

then this obligation to l)e void; otherwise, to re-

main in full force and virtue.

[Seal] H. P. SULLIVAN
Principal

NATIONAL SURETY COMPANY
Surety

by Geo. J. Love

Its attorney in fact.

Signed, sealed, and delivered in the presence of

S. O. easier

A. C. Dowling

As to Principal

S. O. easier

A. C. Dowling

As to Surety. [9]

Attest

J. L. Reed

Attornev in fact for

National Surety Company
(Seal of National

Surety Co.)

Entered Misc Record Book page 164.
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[Endorsed]: ''Filed in the District Court, Terri-

tory of Alaska, Third Division. Apr 26 1926. W.
N. Cuddy, (^lerk by L. B. Millard Deputy"

[Xoted on Back] : The within bond is approved

as to tenor and form and sufficiency of sureties.

CECIL H. CLEGG
United States District Judge.

[District Court Seal] [10]

United States of America

Territory of Alaska

Third Division—ss

:

I, L. D. Roach, being first duly sworn, on oath

dex)ose and say:

I am one of the attorneys for the plaintiff, O.

Kraft ; I am over the age of twenty-one years, a

citizen of the United States and reside at Anchor-

age, Alaska. That the attorneys for the defend-

ants. National Surety Company, a corporation, H.

V, Sullivan, E. H. Boyer and A. P. Stowe, are

J. T^. Reed, W. N. Cuddy, and A. J. Dimond of

the iirm of Donohoe and Dimond; that the said J.

L. Reed, W. N. Cuddv and A. J. Dimond reside

at Valdez, Alaska ; that at each of said places of

i-esidence, namely, Achorage, Alaska, and Valdez,

Alaska, is a United States Postoffice and between

said places there is a regular service of the United

States mail. That on the 26th day of December,

1930, I served the attached amended complaint upon

the said J. U. Reed, W. N. Cuddy and A. J. Di-

mond by depositing in the post office at Anchorage,
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Alaska, a full, true, and correct copy of the above-

meiitioned amended complaint, duly certified to be

such true copy by me as one of the attorneys for

the plaintiif, duly enclosed in envelopes with the

postage prepaid thereon, and addressed as follows:

Hon. J. L. Reed, Attorney at Law, Valdez, Alaska,

Hon. W. N. Cuddy, United States Attorney, Valdez,

Alaska,

Hon. A. J. Dimond, Attorney at Law, Valdez,

Alaska.

L. D. ROACH
Subscribed and sworn to before me this 26th day

of December, 1930.

[Notarial Seal] J. L. WALLER
Notary Public for Alaska. My commission expires

Feb. 17, 1934.

[Endorsed]: Filed Dec. 26, 1930. [11]

[Title of Court and Cause.]

SEPARATE ANSWER OF DEFENDANT NA-
TIONAL SURETY COMP.VAY, A COR-
PORATION.

Comes now the above named defendant. National

Surety Company, a corporation created and existing

under the laws of the state of New York, appearing

for itself only, in answer to plaintiff's amendment

complaint herein, admits, denies and alleges as

follows, to-wit:
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I.

Referring to Paragraph I of said amended com-

plaint, defendant admits the same.

II.

Referring to Paragra^Dh II of said amended com-

plaint, defendant admits the same.

III.

Referring to Paragraphs III and lY of said

amended complaint, defendant admits that the plain-

tiff lias for many rears resided at Kodiak, Alaska,

where he is now and for a long time past has been

engaged in the general merchandising bnsiness, in-

cluding the l)uying and selling of furs ; and defend-

ant admits that true C023ies of the complaint and

warrant in the criminal action therein described are

annexed to said amended complaint and marked

respectively Exhibit ''A" and Exhibit ^^B". De-

fendant denies the remainder of [12] said para-

graphs III and IV of said amended complaint, and

defendant is informed and believes and therefore al-

leges the facts with reference to the subject matter

of said Paragraphs to be as follows:

On and inmiediately prior to the 15th day of

March, 1928, defendant E. H. Boyer was reliably

informed that a certain person, an alien and not a

citizen of the United States of America, then residing

at Kodiak. had ])ought and sold, and was then en-

gaged in the buying and selling of the skins of fur

bearing animals at Kodiak, Alaska, without first hav-
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iiig obtained a license so to do as required by the pro-

visions of the Alaska Game Law, and that said per-

son had sold at least one of said skins of fur bearing

animals to the plaintiff in this action with the full

knowledge on the part of the plaintiff that said per-

son had bought and sold and was then engaged in the

buying and selling of the skins of fur bearing

animals in violation of the Alaska Game Law, and

that the skin so purchased by plaintiff had been pur-

chased and was being sold to plaintiff in violation

of said Alaska Game Law; that defendant E. H.

Boyer honestly and in good faith and upon proper

and sufficient cause believing that the Alaska Game
Law was being violated by said person, requested

the defendant A. F. Stowe to ask the plaintiff for

an inspection of his records of the plaintiff's pur-

chase of furs ; that the defendant A. F. Stowe there-

upon and on the 15th day of March, 1928, went to

plaintiff's place of business and requested plaintiff's

clerk to permit him, the defendant A. F. Stowe, to

see and inspect the plaintiff's records of the furs

purchased by plaintiff shortly before said 15th day

of March, 1928; that plaintiff's clerk refused to per-

mit defendant A. F. Stowe to inspect said records,

and thereupon defendant A. F. Stowe departed from

plaintiff's place of business; that on the morning

of the 16th day of March, 1928, defendant A. F.

Stowe reported to defendant E. H. Boyer that the

plaintiff's [13] clerk had refused to permit defend-

ant A. F. Stowe to see the record of the furs pur-

chased by plaintiff.
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That Thereafter and on the said 16th day of

March, 1928, the defendant E. H. Boyer went to

plaintiff's place of business in the town of Kodiak

and requested that plaintiff allow him, th:^ said de-

fendant E. H. Boyer to inspect the records of the

purchase of furs by plaintiff; that the jDlaintiff re-

fused permission to said defendant E. H. Boyer to

inspect the record of furs purchased by plaintiff and

thereupon and at the request of the defendant E. H.

Boyer, the plaintiff proceeded to the office of the

defendant A. P. Stowe, who then was and for some

time theretofore had been the United States Com-

missioner and Justice of the Peace for the Kodiak

l^recinct in the Third Judicial Division, Territory

of Alaska. Upon arriving at said office the defend-

ant E. H. Boyer, then and at all times theretofore

fidly and in good faith believing that he had a right

under the law to inspect upon demand or request the

plaintiff's said record of furs purchased by plaintiff,

filed and made oath to a complaint in a criminal

action, copy of which is attached to and made a part

of the plaintiff's amended complaint herein; that-

thereupon the defendant A. P. Stowe, as such Com-

missioner and Justice of the Peace, having read said

complaint, and fully and honestly and in good faith

believing said complaint to state a crime against the

defendant named therein, who is the plaintiff in tliis

action, issued under his hand and seal of said Court,

a warrant for the arrest of the plaintiff herein and

directed the same to the defendant E. H. Boyer; that

the defendant E. H. Boyer thereupon having re-
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ceived said warrant for the arrest of the plaintiff

herein, and the same being valid and fair on its face,

the defendant E. H. Boyer fully and honestly and
in good faith believed that said complaint and said

warrant were both valid and legal in all respects, and

that it was his duty under the law and requirements

of said warrant to [14] arrest the plaintiff herein;

and that a short time after he had received said war-

rant and under and by virtue thereof, the defendant

E. H. Boyer did arrest the plaintiff herein; that

thereupon and within a very few minutes thereafter

the plaintiff posted cash bail for his appearance in

said criminal action and was thereupon released

from custody, and the trial of said action at the re-

quest of the plaintiff was set for the following day,

namely, March 17th, 1928, that thereafter the trial

of said cause was postponed from time to time, and

was finally dismissed upon the motion of the plain-

tiff* in said criminal action, namely, the United States

of America.

In the bringing and filing of said criminal action,

and in the making of said arrest, said defendant E.

H. Boyer and A. F. Stowe acted honestly and in

good faith and in the belief that it was their duty

to so act for the enforcement of the provisions of

the Alaska Game Law ; and defendant A. F. Stowe,

in receiving for file said complaint in said criminal

action, and in issuing said warrant thereon, acted

as a judicial officer and in the performance of his

judicial duties and within judicial authority and dis-

cretion imposed and conferred upon him by law; that
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neither of said defendants at any time had or was

actuated hy any malice of ill-will against the j^lain-

tiff herein; and in truth and in fact on the said 16th

day of March, 1928, and for a long time prior

thereto, said defendants E. H. Bover and A. F.

Stowe entertained very friendly feelings towards the

plaintiff, and did not wish to cause him any harm or

injury whatever.

That the defendant H. P. Sullivan at the time of

bringing and prosecution of said criminal action

hereinabove mentioned, was not present in the town

of Kodiak, Alaska, and had no knowledge or infor-

mation of or concerning said action until some time

after the 30th day of March, 1928; that if the de-

fendant E. H. [15] Boyer did exceed his power and

authoritv as deputv United States Marshal in ar-

resting the plaintiff as hereinal)ove stated, the said

defendant E. H. Bover was not authorized so to do

by the said defendant H. P. Sullivan, ncn^ were his

acts with respect thereto in any manner ratified or

confirmed by defendant H. P. Sullivan ; and that if

the said defendant E. H. Boyer did exceed his power

and authority as a deputy United States Marshal in

making and signing the complaint in said criminal

action, or in making the arrest of the plaintiff as

hereinabove set out, the said E. H. Boyer then and

in that event acted in a personal and individual ca-

pacity, and not by reason of his official position as a

deputy United States Marshal.

That the defendant H. P. Sullivan neitlier on

the 15th of 1()th days of March, 1928, nor at any
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other time has he borne or been actuated by any

malice, ill-will or enmity towards the plaintiff,

and in truth and fact has he at all times been, and

now is, on the utmost good terms with the plaintiff

herein, and has always in the past entertained, and

does now entertain friendship and good wall towards

the plaintiff.

IV.

Referring to Paragraphs 5, 6 and 7 of said

amended complaint, defendant denies the same and

the whole thereof, except that a copy of the official

bond referred to in Paragraph 6, is attached to

said amended complaint, marked Exhibit '^C".

V.

That the svim of five hvmdred ($500.00) dollars is

a reasonable sum to be allowed this defendant for

its attorney's fee in the above entitled cause.

WHEREFORE, defendant prays that plaintiff's

complaint be dismissed and that defendant recover

its costs, [16] disbursements and a reasonable

attorney's fee herein.

J. L. REED,
Attorney for defendant National Surety

Company, a corporation.

United States of America,

Territory of Alaska.—ss.

J. L. Reed, being first duly sworn, deposes and

says:

I am the attorney of record for the defendant

National Surety Company, a corporation, in the
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above entitled action, and make this verification

for and on behalf of said corporation, that this

verification is made at Seward, Alaska, and for

tlie reason that said defendant is a corporation and

has neither officer or agent at 8eward, Alaska, npon

whom service of summons might l^e made or within

one hundred miles thereof. I have read the fore-

going answer, and know the contents thereof, and

the same is true as I verily believe.

J. L. REED
Subscribed and sw^orn to l)efore me this 11th

dav of Julv 1931.

[Notarial Seal] RALPH REED,
Notary Public for Alaska.

My Commission expires Nov. 8, 1934.

[Endorsed]: Filed July 11th, 1931. [17]

United States of America,

Territory of Alaska.—ss.

J. L. Reed, lieing first duly sw^orn, deposes and

says

:

That I am the attorney of record for the defend-

ant National Surety Company, a corporation, named

in the aboA'e entitled action, I reside at Seward,

Alaska. That the attorneys for the plaintiff in

said action are L. D. Roach, ^vho resides at Anchor-

age, Alaska, and L. V. Ray, who resides at Seward,

Alaska ; that in each of said towns is a United

States post office, and between said places there

\a a regular w^eekly service of United States mails.

That on the 11th day of July, 1931, I served the
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hereto annexed separate answers of defendant

National Surety Company, a corporation, by de-

positing in the United States Post Office at Seward,

Alaska, a full, true and correct copy of said An-

swer, certified to be such copy by me as attorney

for said defendant, duly enclosed in a envelope with

the postage prepaid thereon, and addressed to the

said L. D. Roach at Anchorage, Alaska, and at

the same time I did in like manner mail a full,

true and correct copy of said Answer, certified by

me in like manner, to said L. V. Ray, addressed

to him at Seward, Alaska.

J. L. REED
Subscribed and sworn to before me this 11th

day of July, 1931.

[Notarial Seal] RALPH REED,
Notary Public for Alaska.

My commission expires Nov. 8, 1934.

[Endorsed]: Filed July 11, 1931. [18]

[Title of Court and Cause.]

SEPARATE ANSWER OF DEFENDANT
H. P. SULLIVAN.

Comes now the above named defendant H. P.

Sullivan, and appearing for himself only and not

for his co-defendants, in answer to the plaintiff's

amended complaint herein, admits, denies, and

alleges as follows, to-wit:
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I.

Referring to Paragraph I and II of said amended
complaint, defendant admits the same.

II.

Referring to Paragraph III and IV of said

amended complaint, defendant admits that the

plaintiff has for many years resided at Kodiak,

Alaska, where he is now and for a long time past

has been engaged in the general merchandising busi-

ness, including the buying and selling of furs: and

defendant admits that true copies of the com])laint

and warrant in the criminal action therein described

are annexed to said amended complaint and marked

respectively Exhibit ^^A'' and Exhibit ^'B''. De-

fendant denies the remainder of said Paragra]>hs

III and IV of said amended complaint, and de-

fendant is informed and believes and therefore

alleges the facts witli reference to the subject mat-

ter of said Paragraphs to be as follows: [19]

On and immediately prior to the 15th day of

March, 1928, defendant E. H. Boyer was reliably

informed that a certain person, an alien and not a

citizen of the United States of America, then re-

siding at Kodiak, had bought and sold, and was

then engaged in the Imying and selling of the skiiLS

of fur bearing animals at Kodiak, Alaska, without

first having obtained a license so to do as required

by the provisions of the Alaska Glame Law, and that

said person had sold at least one of said skins of

fur bearing animals to the plaintiff in this action

with the full knowledge on the part of the plaintiff
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that said person had bought and sold and was then

engaged in the buying and selling of the skins of

fur bearing animals in violation of the Alaska Game
Law, and that the skin so purchased by plaintiff

had been purchased and was being sold to plaintiff

in violation of said Alaska Game Law; that defend-

ant E. H. Boyer honestly and in good faith and

upon proper and sufficient cause believing that the

Alaska Game Law was being violated by said per-

son, requested the defendant A. F. Stowe to ask the

plaintiff for an inspection of his records of the

plaintiff's purchase of furs; that the defendant A. F.

Stowe thereupon and on the 15th day of March,

1928, went to the plaintiff's place of business and

requested plaintiff's clerk to permit him, the de-

fendant A. F. Stowe, to see and inspect the plain-

tiff's records of the furs purchased by plaintiff

shortly before said 15th day of March, 1928; that

plaintiff's clerk refused to permit defendant A. F.

Stowe to inspect said records, and thereupon de-

fendant A. F. Stowe departed from plaintiff's place

of business; that on the morning of the 16th day

of March, 1928, defendant A. F. Stowe reported

to defendant E. H. Boyer that the plaintiff* 's clerk

had refused to permit defendant A. F. Stowe to see

the record of the furs purchased by plaintiff.

Thereafter and on the said 16th day of March,

1928, the defendant E. H. Boyer went to plaintiff' 's

place of business in [20] the town of Kodiak and

requested that plaintiff allow him, the said defend-

ant E. H. Boyer to inspect the records of the pur-

chase of furs by plaintiff ; that the plaintiff* refused
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permission to said defendant E. H. Boyer to inspect

the record of furs purchased by plaintiff and there-

upon and at the request of the defendant E. H.

Boyer, the plaintiff proceeded to the office of the

defendant A. F. 8towe, who then was and for some

time theretofore had been the United States Com-
missioner and Justice of the Peace for the Kodiak

precinct in the Third Judicial Division, Territory

of Alaska. Upon arriving at said office the defend-

ant E. H. Boyer, then and at all times theretofore

fully and in good faith believing that he had a riglit

imder the law to inspect upon demand or request

the plaintiff's said record of furs purchased l)y

13laintiff, tiled and made oath to a complaint in a

criminal action, copy of which is attached to and

made a part of the plaintiff's amended complaint

herein: that thereupon the defendant A. F. Stowe,

as such Commissioner and Justice of the Peace,

having read said complaint, and fully and honestly

and in good faith believing said complaint to state

a crime against the defendant named therein, who

is the plaintiff in this action, issued under his hand

and seal of said court, a warrant for the arrest of

the plaintiff herein and directed the same to the

defendant E. H. Boyer; that the defendant E. H.

Boyer thereupon having received said warrant for

the arrest of the plaintiff' herein, and the same being

fair on its face, the defendant E. H. Boyer fully

and honestly and in good faith believed that said

complaint and said warrant were both valid and

legal in all respects, and that it was his duty under

said warrant to arrest the plaintiff herein; and
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that a short time after he had received said warrant

and under and by virtue thereof, the defendant E. H.

Boyer did arrest the plaintiff herein; that there-

upon and within a very few minutes thereafter the

plaintiff posted cash bail for his appearance in [21]

said criminal action and was thereupon released

from custody, and the trial of said action at the

request of the plaintiff was set for the following

day, namely, March 17th, 1928, that thereafter the

trial of said cause was postponed from time to time,

and was finally dismissed upon the motion of the

plaintiff in said criminal action, namely, the United

States of America.

In the bringing and tiling of said criminal ac-

tion, and in the making of said arrest, said defend-

ants E. H. Boyer and A. F. Stowe acted honestly

and in good faith and in the belief that it was

tlieir duty to so act for the enforcement of .the

provisions of the Alaska Game Law; and defend-

ant A. F. Stowe, in receiving for file said complaint

in said criminal action, and in issuing said warrant

thereon, acted as a judicial officer and in the per-

formance of judicial duties and within the judicial

authority and discretion imposed and conferred

upon him by law; that neither of said defendants

at any time had or was actuated by any malice or

ill-will against the plaintiff herein; and in truth

and in fact on the said 16th day of March, 1928,

and for a long time theretofore, said defendants

E. H. Boyer and A. F. Stowe entertained very

friendly feelings toward the plaintiff*, and did not

wish to cause him any harm or injury whatever.
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Tins answering defendant H. P. Snllivan further

positively, and not upon information and belief avers

that at the time of l)ringing and prosecution of

said criminal action hereinabove mentioned, he was

not present in the town or village of Kodiak, Alaska,

and had no knowledge or information of or concern-

ing said action until some time after the 30th day

of March, 1928; that if the defendant E. H. Boyer

did exceed his power and authority as deputy United

8tates Marshal in arresting the plaintiff as herein-

above stated, the said defendant E. H. Boyer was

not authorized so to do by this answering defendant

H. P. Sullivan, nor were his acts with respect

thereto in any manner ratified or confirmed [22]

by defendant H. P. vSullivan ; and tliat if the said

defendant E. H. Boyer did exceed his power and

authority as a deputy United States Marshal in

making and signing the complaint in said criminal

action, or in making the arrest of the plaintiff as

hereinabove set out, the said E. II. Boyer then and

in that event acted in a personal and individual

capacity, and not by reason of his official position

as a deputy United States Marshal.

This answering defendant H. P. Sullivan further

positively avers that neither on the 15th or 16th

days of March, 1928, nor at any other time has he

borne or l)een actuated l)y any malice, ill-will, or

enmity toward the plaintiff, and in truth and in

fact this answering defendant H. P. Sullivan has

at all times been, and now is, on the utmost good

terms with the plaintiff herein, and has always in

the past entertained, and does now entertain, senti-
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ments of friendship and good will toward the plain-

tiff.

III.

Referring to Paragraphs 5, 6, and 7 of said

amended complaint, defendant denies the same and

the whole thereof, except that a copy of defend-

ant's official bond is attached to .said amended

complaint, and is marked Exhil)it ^^C".

WHEREFORE having fully answered herein,

defendant prays that plaintiff's complaint be dis-

missed, and that defendant recover of plaintiff his

costs and disbursements herein incurred.

W. N. CUDDY,
DOXOHOE & DIMOND,

Attorneys for Defendant H. P. Sullivan. [23]

United States of America,

Territory of Alaska—ss.

W. N. Cuddy, being first duly sworn upon his

oath, says:

I am one of the attorneys for the defendant H.

P. Sullivan, named in the above entitled action,

and I make this affidavit for and on behalf of said

defendant for the reason that said defendant is not

present at Valdez, Alaska, or within one hundred

miles thereof. I have read the foregoing answer,

and know the contents thereof, and believe the

same to be true.

W. N. CUDDY
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Sworn to before me on this 8tli dav of Julv, 1931,

in tlie town of Yaldez, Third Division, Territory

of Alaska.

[Seal] ANTHONY J. DIMOND
Notary Pu])lie for Alaska. My Commission expires

February 13, 1933. [24]

United States of America,

Territory of Alaska—ss.

W. N. Cuddy, being first duly sworn upon his

oath, says:

I am one of the attorneys for the defendant H.

P. Sullivan, named in the above entitled action. I

reside at Yaldez, Alaska. The attorneys for the

plaintiff in said action are L. D. Roach, who resides

at Anchorage, Alaska, and L. Y. Ray, who resides

at Seward, Alaska. In each of said three places,

namely Yaldez, Alaska, Anchorage, Alaska, and

Seward, Alaska, is a United States Post Office, and

l)otween said places there is a regular weekly ser-

vice of United States mails.

On the 8th day of July, 1931, I served the hereto

annexed separate answer of defendant H. P. Sulli-

van, by depositing in the United States Post Of-

fice at Yaldez, Alaska, a full, true, and correct copy

of said answer, certified to be such copy by me as

one of the attorneys for said defendant, duly en-

closed in an envelope with the postage prepaid

thereon, and addressed to said L. J). Roach at

Anchorage, Alaska, and at the same time I did
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in like manner, mail a full, true and correct copy of

said answer, certified by me in like manner, to said

L. V. Ray, addressed to him at Seward, Alaska.

W. X. CUDDY
Subscril^ed and swoi-n to ])efore me on this 8th

day of July, 1931, in the town of Valdez, Third

Division, Territory of Alaska.

[Notarial Seal] ANTHOXY J. DIMOXD
Xotary Pul^lic for Alaska. M}^ Commission expires

February 13, 1933.

[Endorsed] : Filed Jul. 8, 1931. [25]

[Title of Court and Cause.]

SEPARATE AXSWER OF DEFEXDAXTS
E. H. BOYER AXD A. F. STOWE.

Come now the alcove named defendants, E. H.

Boyer and A. F. Stowe and appearing for them-

selves only and not for their co-defendants, in an-

swer to the plaintiff's amended complaint herein,

admit, deny, and allege as follows, to-wit:

I.

Referring to Paragraph I of said amended com-

plaint, defendants admit the same.

II.

Referring to Paragraph II of said amended
complaint, defendants admit the same.

III.

Referring to Paragraphs III and IV of said

amended complaint, defendants admit that the plain-
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tilt has for iiianv vears resided at Kodiak, Alaska,

Avhere he is now and for a long time past has been

engaged in the general mercantile business, includ-

ing the buying and selling of furs; and defendants

admit that true copies of the complaint and ^Yarrant

in the criminal action therein described are an-

nexed to said amended complaint and marked re-

spectively Exhibit ^^A^' and [26] Exhibit ^'B";

defendants deny the remainder of Paragraphs III

and IV of said amended complaint, and allege the

facts with reference to the subject matter of said

Paragraphs to be as follows:

On and iumiediately prior to the 15th day of

March, 1928, defendant E. H. Boyer was reliably

informed that a certain person, an alien and not

a citizen of the United States of America, then re-

siding at Kodiak, had bought and sold, and was

then engaged in the buying and selling of the skins

of fur bearing animals at Kodiak, Alaska, without

first having obtained a license so to do as required

by the provisions of the Alaska Game Law, and

tliat said person had sold at least one of said skins

of fur bearing animals to the plaintiff in this ac-

tion with the full knowledge on the part of the

plaintiff that said person had bought and sold and

was then engaged in the Iniying and selling of the

skins of fur bearing animals in violation of the

Alaska Game Law, and that the skin so purchased

by plaintiff had been purchased and was being sold

to plaintiff in violation of said Alaska Game Law;

that defendant E. H. Boyer honestly and in good
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faith and upon proper and sufficient cause believ-

ing that the Alaska Game Law was being violated

by said person, requested the defendant A. F. Stowe

to ask the plaintiff for an inspection of his records

of the plaintiff's purchase of furs; that the defend-

ant A. F. Stowe thereupon and on the 15th day

of March, 1928, went to the plaintiff's place of

business and requested plaintiff's clerk to permit

hun, the defendant A. F. Stowe, to see and inspect

the plaintiff's records of the furs purchased by

plaintiff shortly before said 15th day of March,

1928; that plaintiff's clerk refused to permit de-

fendant A. F. Stowe to inspect said records, and

thereupon defendant A. F. Stowe departed from

plaintiff's place of business; that on the morning

of the 16th day of March, 1928, defendant [27] A.

F. Stowe reported to defendant E. H. Boyer that

the plaintiff* 's clerk had refused to permit defend-

ant A. F. Stowe to see the record of the furs

purchased by plaintiff.

Thereafter and on the said 16tli dav of March,

1928, the defendant E. H. Boyer went to plaintiff's

place of business in the town of Kodiak and re-

quested that plaintiff allow him, the said defend-

ant E. H. Boj^er to inspect the records of the pur-

chases of furs by plaintiff; that the plaintiff re-

fused permission to said defendant E. H. Boyer

to inspect the record of furs purchased by plain-

tiff and thereupon and at the request of the de-

fendant E. H. Boyer, the plaintiff proceeded to the

office of the defendant A. F. Stowe, who then was
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and for some time theretofore had been the United

States Commissioner and Justice of the Peace for

the Kodiak precinct in the Third Judicial Division,

Territory of Alaska. Upon arriving at said office

the defendant E. H. Boyer, then and at all times

theretofore fully and in good faith believing that

he had a right under the law to inspect upon de-

luand or request the plaintiff's said record of furs

purchased by plaintiff, filed and made oath to a

complaint in a criminal action, copy of which is

attached to and made a part of the plaintiff's

amended complaint herein; that thereupon the de-

fendant A. F. Stowe, as such Commissioner and

Justice of the Peace, having read said complaint,

and fully and honestly and in good faith believing

said complaint to state a crime against the defend-

ant named therein, who is the plaintiff in this

action, issued under his hand and seal of said Court,

a warrant for the arrest of the plaintiff herein and

directed the same to the defendant E. H. Boyer;

that the defendant E. H. Boyer thereupon having

received said warrant for the arrest of the plain-

tiff* herein, and the same being fair on its face, the

defendant E. H. Boyer fully and honestly and in

good faith l)elieved that said complaint and said

warrant were both valid [28] and legal in all re-

spects, and that it was his duty under said warrant

to arrest the plaintiff herein; and that a short time

after he had received said warrant and under and

by virtue thereof, the defendant E. H. Boyer did

arrest the plaintiff* herein; that thereupon and

within a very few minutes thereafter the plaintiff
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posted cash bail for his appearance in said criminal

action and was thereupon released from custody,

and the trial of said action at the request of the

plaintiff was set for the following day, namely,

March 17th, 1928; that thereafter the trial of said

cause was postponed from time to time, and was

finally dismissed upon the motion of the plaintiff

in said criminal action, namely, the United States

of America.

In the bringing and filing of said criminal action,

and in the making of said arrest, said defendants

E. H. Boyer and A. F. Stowe acted honestly and in

good faith and in the belief that it was their duty

to so act for the enforcement of the provisions of

the Alaska Game Law; and defendant A. F. Stowe,

in receiving for file said comi3laint in said criminal

action, and in issuing said warrant thereon, acted

as a judicial officer and in the performance of ju-

dicial duties and within the judicial authority and

discretion imposed and conferred upon him by law;

that neither of said defendants at any time had

or was actuated by any malice or ill-will against

the plaintiff herein ; and in truth and in fact on the

said 16th day of March, 1928, and for a long time

theretofore, said defendants E. H. Boyer and A. F.

Stowe entertained very friendly feelings toward the

plaintiff, and did not wish to cause him any harm
or injury whatever.

IV.

Referring to Paragraphs 5, 6, and 7, of said

amended complaint, defendants deny the same and
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the whole thereof, except that a copy of the official

IjoikI of defendant H. P. Sullivan is attached tQ

said amended complaint, and is marked [29] Ex-

hibit ^^C".

WHEREFORE having fully answered herein,

defendants pray that plaintiff's complaint be dis-

missed, and that defendants recover of plaintiff their

costs and disbursement herein incurred.

W. N. CUDDY
Attorneys for Defendants

E. H. Boyer and A. F. Stowe. [30]

United States of America,

Territorv of Alaska—ss.

W. X. Cuddy, being first duly sworn upon his

oath savs:

I am one of the attornevs for defendants E. 11.

Dover and A. F. Stowe, named in the above entitled

action, and I make this affidvit for and on behalf

of said defendants for the reason that neither of said

defendants is present at Valdez, Alaska, or within

one hmidred miles thereof. I have read the fore-

going answer, and know the contents thereof, and

believe the same to be true.

W. N. CUDDY.

Sworn to before me on this 8th day of July, 1931,

in the town of Valdez, Third Division, Territory of

Alaska.

[Seal] ANTHONY J. DIMOND,
Notarv Public for Alaska.

My Commission expires February 13, 1933. [31]
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United States of America,

Territory of Alaska—ss.

W. N. Cuddy, being first duly sworn upon his

oath, says:

I am one of the attorneys for the defendants E. H.

Boyer and A. F. Stowe, named in the above entitled

action. I reside at Valdez, Alaska. The attorneys

for the plaintiff in said action are L. D. Roach, who

resides at Anchorage, Alaska, and L. V. Ray, who

resides at Seward, Alaska. In each of said three

places, namely Valdez, Alaska, Anchorage, Alaska,

and Seward, Alaska, is a United States Post Office,

and between said places there is a regular weekly

service of United States mails.

On the 8th day of July, 1931, I served the hereto

annexed separate answers of defendants E. H. Boyer

and A. F. Stowe, by depositing in the United States

Post Office at Valdez, Alaska, a full, true, and cor-

rect copy of said answer, certified to be such copy

by me as one of the attorneys for said defendants,

duly enclosed in an envelope with the postage pre-

paid thereon, and addressed to said L. D. Roach at

Anchorage, Alaska, and at the same time I did in

like manner mail a full, true, and correct copy of

said answer, certified by me in like manner, to said

L. V. Ray, addressed to him at Seward, Alaska.

W. N. CUDDY.
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Subscribed and sworn to before me on this 8th

day of July, 1931, in the town of Valdez, Third Di-

vision, Territory of Alaska.

[Notarial Seal] ANTHONY J. DIMOND,
Notary Public for Alaska.

My Commission expires February 13, 1933.

[Endorsed] : Filed Jul. 8, 1931. [32]

[Title of Court and Cause.]

DEMUEEER TO SEPARATE ANSWER OF NA-
TIONAL SURETY COMPANY, A COR-
PORATION.

Plaintiff demurs to the separate answer of the de-

fendant National Surety Company, a corporation,

in that it appears upon the face of said answer that

the same does not state facts sufficient to constitute

a defense to the cause of action stated in the amended

complaint of the plaintiff.

L. D. ROACH and L. V. RAY,
Attorneys for Plaintiff.

Receipt of copy and service admitted this 28th

day of July, 1931.

J. L. REED,
Attorney for National Surety Company, a

corporation, one of defendants above

named.

[Endorsed]: Filed Aug 1, 1931. [33]



National Surety Co., et al, 37

[Title of Court and Cause.]

DEMUREER TO SEPxiRATE ANSWER OP
DEPENDANT H. P. SULLIVAN.

Plaintiff demurs to the separate answer of the

defendant H. P. Sullivan, in that it appears upon

the face of said answer that the same does not state

facts sufficient to constitute a defense to the cause

of action stated in the amended complaint of the

plaintiff.

L. D. ROACH and L. V. RAY,
Attorneys for Plaintiff.

Receii3t of copy and service admitted this day

of Julv, 1931.

of Attorneys for the Defendant H.

P. Sullivan.

[Endorsed] : Piled Aug 1, 1931. [34]

[Title of Court and Cause.]

DEMURRER TO SEPARATE ANSWER OF
THE DEFENDANTS E. H. BOYER AND
A. F. STOWE.

Plaintiff demurs to the separate answer of the de-

fendants E. H. Boyer and A. F. Stowe, in that it ap-

pears upon the face of their said answer that the

same does not state facts sufficient to constitute a
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defense to the cause of action stated in the amended

complaint of the plaintiff.

L. D. ROACH and L. V. EAY,
Attorneys for Plaintiff.

Receipt of copy and service admitted this

dav of Julv, 1931.

of Attorneys for the Defendants E.

H. Boyer and A. F. Stowe.

[Endorsed]: Filed Aug 1, 1931. [35]

[Title of Court and Cause.]

M. O. OVERRULING DEMURRER.

The Court having heretofore heard argument of

counsel on the Denmrrers heretofore filed herein,

and being fully advised in the premises,

DOES HEREBY ORDER that said Demurrers

be, and the same hei-eby are, overruled.

[Endorsed] : Entered Court Journal Xo. A-6.

Page No. 72. Sep. 23, 1931. [36]

[Title of Court and Cause.]

REPLY TO SEPARATE ANSWER OF DE-
FENDxVNT NATIONAL SURETY COMPANY.

Comes now plaintiff above named and in reply to

the answer of the Defendant National Suretv Com-
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pany and to the matters contained in paragraph

three thereof:

Plaintiff denies that in the bringing and filing of

said criminal action and in the making of the ar-

rest of plaintiff* the defendants Boyer and Stowe

acted honestly and in good faith and in the belief that

it was their duty to so act for the enforcement of the

provisions of the Alaska Game Law.

Denies that on the 16th day of March, 1928, and

for a long time prior thereto the said defendants or

any of them had entertained very friendly feelings

towards the plaintiff, but alleges that the arrest of

said plaintiff on said day was the culmination of a

series of persecutions by defendants towards said

plaintiff.

Denies each and every other allegation, matter and

thing in said paragraph 3 contained not otherwise

admitted by the allegations of plaintiff's amended

complaint.

Denies that the sum of $500.00 or any other sum

is a reasonble amount to allow defendant as an at-

torney's fee.

Wherefore, plaintiff prays for judgment as in his

complaint and that defendants take nothing by their

said defense.

L. D. ROACH,
ARTHUR FRAME,
L. V. RAY,
Attorneys for Plaintiff. [37]
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United States of America,

Territory of Alaska, Third Division—ss.

L. D. Roach, being first duly sworn, on oath de-

poses and says : That he is one of the attorneys for

the plaintiff in the above entitled action, that he

makes this affidavit of verification for and on be-

half of said plaintiff ; that he has read the foregoing

reply; knows the contents thereof, and that he be-

lieves the same to be true; that he makes this affi-

davit of verification for and on behalf of said plain-

tiff for the reason that the plaintiff is not at Valdez,

Alaska, the place where this affidavit is made, nor

within the Territory of Alaska.

L. D. ROACH,

Subscribed and sworn to before me this 22nd day

of November, 1933.

[Notarial Seal] GEO. J. LOVE,
Notary Public in and for Alaska.

My Connnission expires Nov. 25, 1934.

Service of the foregoing reply and receipt of a

copy thereof is hereby admitted this 22nd day of

November, 1933.

J. L. REED,
Attorney for Natl. Surety Co.

[Endorsed] : Filed Nov. 22, 1933. [38]
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[Title of Court and Cause.]

REPLY TO SEPARATE ANSWER OF DE-
FEXDAXT H. P. SULLIVAX.

Conies now the 2:)laintiff above named and in reply

to the answer of the Defendant H. P. Sullivan and

to the matters contained in paragrajDh 2 thereof:

Plaintiff denies that in the Ijringing and filing of

said criminal action and in the making of the arrest

of plaintiff the defendants Boyer and Stowe acted

honestly and in good faith and in the belief that it

was their duty to so act for the enforcement of the

provisions of the Alaska Game Law.

Denies that on the 16th day of March. 1928. and

for a long time prior thereto the said defendants or

any of them had entertained very friendly feelings

towards the plaintiff', but alleges that the arrest of

said plaintiff on said day was the culmination of a

series of persecutions by defendants towards said

plaintiff'.

Denies each and every other allegation, matter and

thing in said jDaragraph 2 contained not otherwise

admitted by the allegations of plaintiff's amended

complaint.

Wherefore, plaintiff prays for judgment as in his

complaint and that defendants take nothing by their

said defense.

L. D. ROACH.
ARTHUR FRAME.
L. V. RAY,

Attorneys for Plaintiff. [39]
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United States of America,

Territory of Alaska,

Third Division.—ss.

L. D. Roach, being first duly sworn, on oath

deposes and says: That he is one of the attorneys

for the plaintiff in the above entitled action; that

he makes this affidavit of verification for and on

behalf of said plaintiff; that he has read the fore-

going reply; knows the contents thereof, and that

he believes the same to be true ; that he makes this

affidavit of verification for and on behalf of said

plaintiff for the reason that the plaintiff is not at

Valdez, Alaska, the place where this affidavit is

made, nor within the Territory of Alaska.

L. D. ROACH
Subscribed and sworn to before me this 22nd

day of November, 1933.

[Seal] GEO. J. LOVE
Notary Public in and for Alaska.

My commission expires Nov. 25, 1934.

Service of the foregoing reply and receipt of a

copy thereof is hereby admitted this 22nd day of

Nov. 1933.

J. W. KEHOE
Atty. for defts. Sullivan, Boyer & Stowe.

[Endorsed]: Filed Nov. 22, 1933. [40]
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[Title of Court and Cause.]

REPLY TO SEPARATE ANSWER OF
DEFENDANTS E. H. BOYER and A. F. STOWE

Conies now the plaintiff above named and in reply

to the answer of the Defendants E. H. Boyer and

A. F. Stowe and to the matters contained in para-

graph 3 thereof:

Plaintiff denies that in the bringing and filing

of said criminal action and in the making of the

arrest of plaintiff the defendants Boyer and Stowe

acted honei^'tly and in good faith and in the belief

that it was their duty to so act for the enforcement

of the provisions of the Alaska Game Law.

Denies that on the 16th day of March, 1928, and

for a long time prior thereto the said defendants

or any of them had entertained very friendly feel-

ings towards the plaintiff, but alleges that the arrest

of said plaintiff on said day was the culmination of

a series of persecutions by defendants towards said

plaintiff.

Denies each and every other allegation, matter and

thing in said paragraph 3 contained not otherwise

admitted by the allegations of plaintiff's amended

complaint.

Wherefore, plaintiff prays for judgment as in his

complaint and that defendants take nothing by their

said defense.

L. D. ROACH
ARTHUR FRAME
L. V. RAY
Attorneys for plaintiff. [41]
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United States of America,

Territory of Alaska,

Third Division.—ss.

L. D. Roach, being first duly sworn, on oath de-

poses and says: That he is one of the attorneys for

the plaintiff in the above entitled action, that he

makes this affidavit of verification for and on ))e-

half of said plaintiff ; that he has read the foregoing

reply; knows the contents thereof, and that he be-

lieves the same to be true; that he makes this affi-

davit of verification for and on l)ehalf of said

plaintiff for the reason that the plaintiff is not at

Valdez, Alaska, the place where this affidavit is

made, nor within the Territory of Alaska.

L. D. ROACH
Subscribed and sworn to before me this 22nd day

of November, 1933.

[Notarial Seal] GEO. J. LOVE
Notary Public in and for Alaska.

My commission expires Nov. 25, 1934.

Service of the foregoing reply and receipt of a

copy thereof is hereby admitted this 22nd day of

November, 1933.

J. W. KEHOE
of Attys. for Sullivan, Stowe & Boyer

[Endorsed] : Filed Nov. 22, 1933. [42]
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[Title of Court and Cause.]

MOTION FOR JUDGMENT ON PLEADINGS.

Come now the defendants herein and respectfully

move this Honorable Court for judgment upon the

pleadings in the above-entitled cause upon the

ground and for the reason that the plaintiff has

failed to reply or otherwise answer or plead to

the affirmative allegations set forth in each of the

Separate Answers of said defendants on file herein

or to any of them.

This motion is based upon the record and files

herein.

J. W. KEHOE
United States Attorney and attorneys

for H. P. Sullivan, E. H. Boyer

and A. F. Stowe, defendants.

J. L. REED
Attorney for National Surety Company,

defendant.

Service of the foregoing Motion for Judgment on

the Pleadings by receipt of a copy thereof is hereby

acknowledged this 22nd day of November, 1933.

ARTHUR FRAME
One of the Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 22, 1933. [13]
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In the District Court for the Territory of Alaska,

Third Division.

No. 1387

O. KRAFT,
Plaintiff,

vs.

NATIONAL SURETY CO., a corporation, H. P.

SULLIVAN, E. H. BOYER, and A. F.

STOWE,
Defendants.

JUDGMENT.

This matter coming on regularly for hearing on

the 23rd day of November 1933, on the motion of

the defendants for judgment on the pleadings, the

plaintiff being represented by his attorneys Arthur

Frame, Esq., and L. D. Roach, Esq., and tlie de-

fendant. National Surety Co., a corporation, being

represented by its attorney, J. L. Reed, Esq.. and

the defendants H. P. vSullivan, E. H. Boyer and

A. F. Stowe being represented by L. W. Kehoe,

Esq., United States Attorney for the Third Divi-

sion of the Territory of Alaska ; and the Court

having heard the arguments of counsel both for

and against said motion it a])pearing to the court

therefrom and from an inspection of the Amended

Complaint and answers of the several defendants

hied in said cause, that the plaintiff has failed to

reply to the new matter and affirmative defense set

forth in the answers of defendants, which new

matter and affirmative allegations constitute a de-
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fense to said action ; and the matter of the granting

of said motion having been submitted to the Court

after argument, and testimony having been sub-

mitted bv the Court as to what constitutes a reason-

able attorney fee for the defendant National Surety

Co., a corporation, the Court being fully advised in

the premises,

IT IS HEREBY ORDERED, that the Motion of

the defendants. National Surety Co., a corporation,

H. P. Sullivan, E. H. Boyer [44] and A. F. Stowe,

in favor of said defendants for judgment on the

pleadings, be and the same is hereby granted, and

it is therefore

ORDERED, ADJUDGED AND DECREED
that the defendants do have of and recover from

plaintiff judgment for their costs and disburse-

ments of action, taxed bv the Clerk in the sum
of Three Hundred Sixty-seven and 10/100 ($367.10)

Dollars, and for the sum of Three Himdred

($300.00) Dollars as Attorney's fee for the de-

fendant. National Surety Co., a corporation.

Dated this 25th day of November, 1933.

CECIL H. CLEGG
District Judge.

[Endorsed]: Filed Nov. 25, 1933.

Entered Court Journal No. 17, Page No. 444,

Nov. 25, 1933. [45]
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[Title of Court and Cause.]

PETITION OF O. KRAFT, PLAINTIFF, FOR
APPEAL TO THE UNITED STATES CIR-

CUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

The above named plaintiff, O. Kraft, conceiving

himself aggrieved by the judgment made and entered

in this cause on the 23rd day of November, 1933,

does hereby appeal from the said order and judg-

ment to the United States Circuit Court of Appeals

for the Ninth Circuit, for reasons specified in the

assignment of errors, which is tiled herewith, and

he prays that this appeal may be allowed, and that a

transcri]3t of the record, iDroceedings and papers

upon which said order was made and judgment made

and entered, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California.

Dated this 10th day of February, 1934.

(sgd) L. D. ROACH,
(sgd) ARTHUR FRAME,
(sgd) L. V. RAY,

Attorneys for Plaintiff Appellant.

Due service and receipt of copy acknowledged this

20th day of Febnu\ry, 1934.

J. L. REED,
Attorney for defendant appellees

National Surety Company, a cor-

poration.

J. W. KEHOE,
Attornev for defendants appellees

IT. P.' Sullivan, E. H. Boyer and

A. F. Stowe.

[Endorsed]: Filed Feb. 20, 1934. [46]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the plaintiff above named, being the

appellant herein, and assigns the following errors as

having been committed by the Court in the proceed-

ings of the above entitled action, which errors the

said plaintiff intends to and does rely upon on his

appeal to be prosecuted to the United States Circuit

Court of Appeals for the Ninth Circuit

:

1.

The Court erred in overruling the denuirrer of

plaintiff to the separate answers of the defendants

herein for the reason that the said answ^ers do not

state facts sufficient to constitute a defense to the

cause of action and do not comply with the re-

quirements of Section 895, Compiled Laws of

Alaska.

2.

The court erred in granting defendants' motion

for judgment on the pleadings.

3.

The court erred in entering judgment on the

pleadings herein because the case was at issue and

should have been submitted to a jury.

Wherefore the said appellant, O. Kraft, prays

that the said order and judgment may be reversed

and that this Court shall grant the relief prayed for

in plaintiff's amended complaint in the District
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Court for the Territory of Alaska, Third Division.

(sgd) L. D. EOACH,
(sgd) ARTHUR FRAME,
(sgd) L. V. RAY,

Attorneys for Appellant.

Due service and receipt of copy acknowledged

this 17th day of February, 1934.

J. W. KEHOE,
Atty. for Sullivan, Boyer & Stowe.

J. L. REED,
Atty. for National Surety Co.

[Endorsed] : Filed Feb. 20, 1934. [47]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

This day came O. Kraft, the plaintiff in the above-

entitled action, and presented his petition for an

appeal and assignment of errors accompanying the

same, which petition on consideration of the (^ourt

is hereby allowed and the Court allows an appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit upon the filing of a l)ond in the

sum of seven hundred and fifty dollars, with good

and sufficient surety to be approved by the Court,

which shall operate as a cost and supersedeas bond.

Done at Valdez, Alaska this 21st day of Febru-

ary, 1934.

(^ECIL H. C^LEGG
Judge of the District Court.

[Endorsed] : Filed Feb. 21, 1934.

Entered Court Journal No. 17. Page No. 468.
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, O. Kraft, as principal, and Ben Kraft

and Ed Bensen, as sureties, are held and firmly

bound unto National Surety Co., H. P. Sullivan,

E. H. Boyer and A. F. Stowe, defendants above

named in the sum of $750.00 to be paid to the said

National Surety Co., H. P. Sullivan, E. H. Boyer

and A. P. Stowe, their heirs, executors, administra-

tors, successors and/or assigns, to which payment

well and truly to be made we bind ourselves, our

heirs, executors, and administrators jointly and

severally by these presents.

Sealed with our seals and dated this 12 dav of

February, 1934.

Whereas, the above-named plaintiff has taken

an appeal to the United States Circuit C^ourt of

Appeals, for the Ninth Judicial Circuit, to reverse

the judgment rendered against him in the above

entitled action by the District Court for the Terri-

tory of Alaska, Third Division, which judgment

was so rendered and entered by said court on the

25th day of November, 1933, for the sum of $667.10,

costs.

Now, therefore, the condition of the above obli-

gation is such that if the above named O. Kraft

shall prosecute his appeal to effect, and shall an-

swer all costs and damages, if he shall fail to make
good his plea, then this obligation to be void ; other-
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TS'ise to remain in full force and effect.

OTTO KRAFT [Seal]

Principal

BEX KRAFT [Seal]

Surety

ED BENSEN [Seal]

Surety. [49]

United States of America

Territory of Alaska

Third Division—ss.

Ben Kraft and Ed Bensen, being first duly sworn,

on oath de^Dose and say each for himself: I am one

of the sureties on the foregoing bond; I am a resi-

dent of the District or Territory of Alaska, but no

counsellor or attorney at law, marshal, commissioner,

clerk of anv court, or other officer of anv court; I

am qualified to be bail, and I am worth the sum
of $750.00 specified in the foregoing undertaking,

exclusive of property exempt from execution, and

over and al)ove all just debts and lial)ilities.

BEN KRAFT
ED BENSEN

Subscribed and sworn to before me this 12th

da\' of Februarv, 1934.

[Seal] NORMAN NOBLE
Notary Pul)lic in and for Alaska. My commission

expires July 14, 1935.
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The foregoing bond is approved this 21st day

of February, 1934.

CEC^IL H. CLEGG
District Judge.

O. K.

J. L. REED
Attorney for National Surety Co.

J. W. Kehoe by J. L. Reed [50]

[Endorsed] : Filed Feb. 20, 1934. [51]

[Title of Court and Cause.]

CITATION

To National Surety Company, a corporation, H. P.

Sullivan, E. H. Boyer and A. F. Stowe, De-

fendants and Appellees, and to their attorneys,

J. W. Kehoe, J. L. Reed, and Donohoe & Di-

mond:

You, and each of you, are hereby cited and ad-

monished to be and appear at a session of the

United States Circuit Court of Appeals for the

Ninth Circviit, to be holden at the City of San

Francisco, California, in said Circuit, within thirty

(30) days from the date hereof pursuant to an

order allowing an appeal entered in the Clerk's

office in the District Court for the Territory of

Alaska, Third Division, at Valdez, in that certain

action wherein O. Kraft was plaintiff and National

Surety Company, a corporation, H. P. Sullivan,

E. H. Boyer, and A. F. Stowe were defendants, and
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wherein O. Kraft is appellant, to show cause, if

any there be, why the final judgment rendered there-

in against the plaintiff, O. Kraft, appellant, on the

23rd day of November, 1933, shall not be reversed

and corrected, and why speedy justice should not

be done to him, said O. Kraft, appellant, in tliat

behalf.

Witness the Honorable Cecil H. Clegg, Judge of

the District Court for the Territory of Alaska,

Third Division, and the seal of said (^ourt here-

imto affixed this 21st day of February, 1934.

CEC^IL H. CLEGG
Judge of the District Court for the

Territory of Alaska, Third Division.

Attest

:

[Seal] EOBT. AV. TAYLOR,
Clerk of said court,

By A. M. Dolan

Deputy.

Due service and a copy hereof acknowledged this

21st day of February, 1934.

J. L. REED
Attorney for National Surety

Company,

J. W. KEHOE by J. L. REED,
Attorney for Sullivan, Boyer &
Stowe, Appellees.

[Endorsed]: Filed Feb. 21, 1934. [52]
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[Title of Court and Cause.]

NOTK^E OF APPEAL

To National Surety Company, a corporation, H. P.

Sullivan, E. H. Boyer, and A. F. Stowe, ap-

pellees, and/or J. W. Kelioe, J. L. Reed, and

Donolioe & Diniond, attorneys for said ap-

pellees.

You and each of you will please take notice that

O. Kraft, plaintiff in above entitled cause hereby

appeals to the United States Circuit Court of Ap-

peals for the Ninth Circuit from the order and

judgment entered in the above-entitled action on

the 23rd day of November, 1933, and that the cer-

tified transcript of record will be filled in the said

Appellate C^ourt within thirty days from the filing

of this notice.

(sgd) L. D. ROACH,
(sgd) ARTHUR FRAME,
(sgd) L. V. RAY,

Attorneys for Appellant.

Due service and receipt of a copy hereof is ad-

mitted this 17th day of February, 1934.

J. W. KEHOE
Attorney for Sullivan, Boyer & Stowe

J. L. REED
Attorney for National Surety Co.

[Endorsed] : Filed Feb. 20, 1934. [53]
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[Title of Court and Cause.]

PRAEdPE FOR TRANSCRIPT OF RECORD
To the Clerk of the District Court for the Territory

of Alaska, Third Division.

You will please prepare and transmit to the

United States Circuit Court of Appeals for the

Xintli Circuit, San Francisco, California, in con-

nection with the appeal of O. Kraft, appellant,

copies of the following pleadings, papers, and doc-

uments herein:

1. Plaintiff's amended complaint with exhibits.

2. Separate answer of defendant National

Surety Company.

3. Separate answer of defendant H. P. Sullivan.

4. Separate answer of defendants E. H. Boyer

and A. F. Stowe.

5. Plaintiff's demurrer to separate answer of

National Surety Co.

6. Plaintiff's demurrer to separate answer of

H. P. Sullivan.

7. Plaintiff's denuirrer to separate answer of

E. H. Boyer and A. F. Stowe.

8. Mimite order overruling demurrers to above

named answers and date.

9! Plaintiff's reply to separate answer of Na-

tional Surety Co.

10. Plaintiff's reply to separate answer of H.

P. Sullivan.

11. Plaintiff's reply to separate answer of E.

H. Bover and A. F. Stowe.
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12. Defendant's motion for judgment on the

pleadings.

13. Judgment.

14. Petition for appeal.

15. Assignment of errors.

16. Order allowing appeal.

17. Bond on appeal.

18. Citation on appeal.

19. Notice of appeal.

20. This praecipe.

21. Stipulation re printing transcript of record.

22. Minute order transferring cause to Valdez

docket. [54]

Dated this 21st day of February, 1934.

(sgd) L. D. ROACH,
(sgd) ARTHUR FRAME,
(sgd) L. V. RAY,

Attorneys for xippellant.

Due service and receipt of a copy hereof is ad-

mitted this 17th day of February, 1934.

J. L. REED
Attorney for National Surety Company

J. W. KEHOE
Attorney for Sullivan, Boyer & Stowe

[Endorsed]: Filed Feb. 21, 1934. [55]
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[Title of Court and Cause.]

STIPULATION RE PRIXTIXG TRANSCRIPT
It is stipulated ])etween the attorneys for the par-

ties respectively that in printing the record in this

case for use in the United States Circuit Court

of Appeals, Ninth Circuit, all captions shall be

omitted after the title of tlie cause has once been

printed, and the words ^^ Caption and title'' and

the name of the paper or document shall be substi-

tuted therefor. All other parts of the record shall

be printed.

Dated this 10th day of February, 1934.

L. D. ROACH
ARTHUR FRAME (R)

L. V. RAY
Attorneys for Appellant.

J. L. REED
Attorney for Appellee National Surety Co.

J. W. KEHOE
Attorney for Appellees H. P. Sullivan,

E. H. Boyer and A. F. Stowe.

[Endorsed]: Filed Feb. 21, 1934. [56]

[Title of Court and Cause.]

HEARING ON MOTION TO TRANSFER
CAUSE TO VALDEZ DOCKET.

Now on this day came A. J. Dimond, Esq., one

of the attorneys for the above-named defendants,

H. P. Sullivan, E. H. Boyer and A. F. Stowe; comes
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also L. V. Ray, Esq., one of the attorneys for the

above-named plaintiff, O. Kraft;

WHEREUPON argument was had by respective

counsel on defendants' motion for an order trans-

ferring the above-entitled cause to the Valdez

Docket for trial at Valdez, Alaska

;

WHEREUPON, after argument, the Court or-

dered that this cause be put on the Valdez Docket

for trial at Valdez, Alaska reserving the right

to the iDlaintiff to further move for a transfer to

some other jDlace for trial.

Entered Court Journal No. A-6, Page No. 174,

May 20, 1932. [57]

CERTIFICATE OF CLERK OF DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territorv of Alaska,

Third Division.—ss.

I, ROBT. W. TAYLOR, Clerk of the District

Court, Territory of Alaska, Third Division, do

hereby certify that the foregoing, consisting of 57

pages, constitutes a full, true and correct transcript

of the record on appeal in cause No. 1387, entitled

O. Kraft, Plaintiff, vs. National Surety Company,

a corporation, H. P. Sullivan, E. H. Boyer and

A. F. Stowe, Defendants, and was made pursuant

to and in accordance with the praecipe of the Plain-

tiff, filed in this action, and by virtue of the said

Appeal and Citation issued in said cause, and is

the return thereof in accordance therewith, and I

certify that the Citation on Appeal is the original

T Irk d~\'t/i r\ j-\ A-
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And I do further certify that the Index thereof,

consisting- of page num})er i, is a correct index of

said TranscrijDt of Record, and that the list of

attorneys, as shown on page ii, is a correct list of

the attorneys of record.

I further certify that the foregoing transcript

has been prepared, examined and certified to by me
and the cost thereof, amounting to $14.55, was paid

to me by L. D. Roach, one of the attorneys for the

plaintiff and a^Dpellant herein.

IX WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said Court this

28th day of February, 1934.

ROBT. W. TAYLOR
Clerk of the District Court,

Territory of Alaska,

Third Division. [58]

[Title of Court and Cause.]

DEMURRER TO AMENDED COMPLAINT.

Comes now the defendant National Surety Com-

pany, a corporation, in the above-entitled action and

demurs to the Amended Complaint of the plaintiff

on file herein upon the ground tliat it api)ears upon

the face thereof that said amended complaint does

not state facts sufficient to constitute i\\\d cause of

action.

J. L. REED
Attorney for defendant National Surety

Company, a corporation.

[Endorsed] : Filed Jan. 15, 1931. [62]
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[Title of Court and Cause.]

MOTIOX FOR BILL OF PARTICULARS
DEMURRER TO AMENDED COMPLAIXT.

Xow at this time tliis matter came on regularly

for hearing upon the ^Motion of defendants for a

Bill of Particulars, defendants H. P. Sullivan,

E. F. Boyer and A. F. Stowe l)eing represented by

A. J. Dimond, Esq., and upon the Demurrer of the

National Surety Company to the Amended Com-

plaint, said corporation being represented by J. L.

Reed, Esq.,

WHEREUPON argiunent was had and the Court

being fully advised in the premises, defendants'

Motion for Bill of Particulars and Demurrer were

overruled, to which rulings of the Court exceptions

were allowed and taken. Defendants were granted

twent}^ days in which to answer.

Entered Court Journal A-6, Page 29.

June 22, 1931. [63]

[Title of Court and Cause.]

COUNTER-PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of the District Court for the Terri-

tory of Alaska, Third Division:

You will please prepare, certify and transmit to

the United States Circuit Court of Appeals for the

Ninth Circuit, San Francisco, California, in con-

nection with the appeal of O. Kraft, appellant, vs.
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National Surety Company, a corporation, H. P.

Sullivan, E. H. Boyer and A. F. Stowe, api)ellees,

copias of the following pleadings, papers and docu-

ments herein:

(a) Defendant National Surety Company's de-

murrer to plaintiff's amended complaint.

(b) Minute order overruling demurrer of the

defendant National Surety Comj^any to

plaintiff' 's amended complaint.

Dated at Valdez, Alaska, this 21st day of Feb-

ruary, 1934.

J. L. REED
Attorney for defendant National Surety

Company, a corporation, Appellee.

Service of the foregoing Counter-Praecipe for

Transcript of Record is hereby accepted by receipt

of a copy thereof this 21st day of Fe])ruary, 1934.

L. D. ROACH
One of the Attorneys for Appellant.

ROBT. W. TAYLOR,
Clerk for

J. W. KEHOE,
Attorney for Sullivan, Boyer and

Stowe, Appellees.

[Endorsed] : Filed Feb. 21, 1934. [64]
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CERTIFICATE OF CLERK OF DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Third Division.—ss.

I, ROBT. W. TAYLOR, Clerk of the District

Court, Territory of Alaska, Third Division, do here-

by certify that the foregoing, consisting of 3 pages,

constitutes a full, true and correct transcript of the

record on appeal in cause No. 1387, entitled O. Kraft,

Plaintiff, vs. National Suret}^ Company, a corpora-

tion, H. P. Sullivan, E. H. Boyer and A. F. Stowe,

Defendants, and was made pursuant to and in ac-

cordance with the eounter-praecipe of the Defend-

ant National Surety Company, a corporation, filed

in this action.

And I do further certify that the Index thereof,

consisting of page number i, is a correct index of

said Transcript of Record, and that the list of

attorneys, as shown on page ii, is a correct list of

the attorneys of record.

I further certify that the foregoing transcript

has been prepared, examined and certified to by

me and the cost thereof, amounting to $1.70, w^as

paid to me by J. L. Reed, attorney for the defend-

ant National Surety Company, a corporation, and

one of the appellees herein.
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IX WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said Court this 28th

day of February, 1934.

ROBT. W. TAYLOR
Clerk of the District Court,

Territory of Alaska,

Third Division. [65]

[Endorsed]: No. 7426. United States Circuit

Court of Appeals for the Ninth Circuit. O. Kraft,

Appellant, vs. National Surety Company, a corpo-

ration, H. P. Sullivan, E. H. Boyer and A. F.

Stowe, Appellees. Transcript of Record. Upon
Appeal from the District Court of the United

States for the Territory of Alaska, Third Division.

Filed March 13, 1934.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In The

United States Circuit Court of Appeals

For the Ninth Circuit.

O. KRAFT,
Appellant,

vs.

NATIONAL SURETY COMPANY, a ) No. 7426

corporation, H. P. SULLIVAN, E.

H. BOYER and A. F. STOWE,

Appelles.

UPON APPEAL FROM THE DISTRICT COURT
OF THE UNITED STATES FOR THE TER-

RITORY OF ALASKA, THIRD
DIVISION

BRIEF FOR APPELLANT

STATEMENT OF THE CASE.

For convenience we shall refer to the parties as

designated in the trial court.

Plaintiff brought an action for malicious prosecu-

tion against a U. S. Commissioner and ex-officio

Justice of the Peace, a deputy U. S. Marshal, the
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U. S. Marshal of the Division and his bondsmen

(Tr. p. 1), charging also a breach of the official bond

of the U. S. Marshal. (Tr. p. 5). After various mo-

tions and demurrers were disposed of Defendants

answered separately (Tr. pp. 13-21-29). The mar-

shal disclaimed knowledge of the prosecution at its

inception, all defendants alleging the prosecution

was brought because an inspection of plaintiff's rec-

ords were desired to secure evidence of a vio-

lation of the game law by an alien whose name is

not disclosed. Dismissal of the suit was admitted

and all material allegations of the amended com-

plaint denied. Plaintiff demurred (Tr. pp. 36-37)

as answers did not constitute a defense. Demurrers

were overruled (Tr. p. 38) and the case, having

been transferred to the Valdez docket upon motion

of defendants (Tr. p. 58), was called for trial at

Valdez. Defendants moved for judgment on the

pleadings on that day (Tr. p. 45) and on the same

day and before the hearing on the said motion

plaintiff filed replies to the answers (Tr. pp. 38-

41-43). The Court granted the defendants' motion

and gave judgment for costs and attorney's fee

(Tr. p. 46). From which order and judgment and

the overruhng of his demurrers the plaintiff ap-

peals.
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SPECIFICATIONS OF ERROR.

On this appeal the appellant relies upon and in-

tends to urge errors which he asserts were made

by the District Court.

1. The court erred in overruling the demurrer

of plaintiff to the separate answers of the defend-

ants for the reason that the said answers do not

state facts sufficient to constitute a defense to the

cause of action and do not comply with the re-

quirements of Section 895, Compiled Laws of

Alaska.

2. The court erred in granting defendants' mo-

tion for judgment on the pleadings.

3. The court erred in entering judgment on the

pleadings because the case was at issue and should

have been submitted to a jury. (Tr. p. 49.)

ARGUMENT.
The court erred in overruling the demurrer of

plaintiff to the answers of defendants.

Sec. 895, Compiled Laws of Alaska, reads in part:

"The answer of the defendant shall contain

—First. A general or specific denial . . . Second.

A statement of any new matter constituting a

defense or counterclaim in ordinary and con-

cise language without repetition."

Defendant H. P. Sullivan, U. S. Marshal (Tr. p.
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26), sought to avoid liability by disclaiming knowl-

edge of the justice court case at its inception. It is

submitted that this does not constitute new matter

within the purview of the section above quoted and

is wholly immaterial as a defense, in this:

"The averment of a conspiracy does not in

any way change the nature of the action," 38

C.J. 463, Sec. 125.

The gist of the action is not the conspiracy. See

Note 29 of above citation.

The U. S. Marshal was responsible under his

bond whether he conspired or not. Whether or not

he was a joint tort feasor he was responsible for

the acts of his deputy, acting under color and by

virtue of his office. (Fidelity & Deposit Co. of

Maryland vs. Bordsley, 22 Fed. 603). Would plain-

tiff have submitted to arrest otherwise? Plaintiff

alleges he was a conspirator, he denies the charge,

but whether it was alleged or capable of proof is

immaterial. It does not go to the merits of the ac-

tion, but is merely an aggravation of the offense

if proved. He was sued for a breach of his bond

as under the Laws of Alaska he is held responsible

on his official bond for the acts of his deputy.

Sec. 369, Compiled Laws of Alaska, says, inter

alia, "Each marshal . . . shall be responsible on his
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official bond for the acts of all deputy marshals

appointed by him."

"The rule that the superior officer is liable

for acts of his deputy done under color of his

office is too well settled to need discussion."

Holden vs. WiUiams (U. S. Marshal), Alaska,

April 29, 1896, 75 Fed. 798.

Murfee on Official Bonds, Sec. 211.

Lee vs. Charmley, 129 N.W. 448, 33 LRA NS
275.

Regulation 21 of The Alaska Game Law, reads:

"Each licensed fur farmer or fur dealer shall

comply with the provisions of all Territorial

laws relating to fur farmers and fur dealers,

and, at all reasonable hours, shall allow any

member of the commission, any game warden,

or any authorized employee of the United

States Department of Agriculture to enter and

inspect the premises where operations are be-

ing carried on under these regulations, and to

inspect the books and records relating thereto."

What is the defense defendants Boyer and Stowe

offered? Two petty officials, who had the freedom

of the mails and the Naval Radio and could have

had advice from the District Attorney within a few

hours (they admit they postponed the case time

after time until finally the District Attorney was

advised of it and ordered it dismissed), claiming

they were acting in the belief it was their duty to
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•enforce the game laws by arresting a gentleman of

forty years residence in the commuunity, one of

the biggest merchants and property owners, a share-

holder in canneries in the vicinity, a man with chil-

dren and grandchildren. He would not run away.

There was no need for precipitous action. Boyer

alleges (Tr. p. 30) he heard he was trafficing in

illegal furs with an unnamed alien and apparently

to coerce, intimidate and force him to furnish evi-

dence against himself and the unknown they bring

this charge against him. This is not a defense in

reason and we submit not in law.

"A void process procured through malice,

and without probable cause, is even more repre-

hensible, if possible, than if it charged a crim-

inal offense. The wrong is not in the charge

alone but more in the object and purposes to

be gained and the intention and motive in pro-

curing the complaint and arrest.'' Mcintosh vs.

Wales (Wyo.) 134 Pac. 276, cited with approval

in Peterson vs. Hoyt, 4 Alaska 715.

^Tgnorance of the law excuses no man, least

of all an officer, for, having undertaken to per-

form the duties of his office, he must know
and perform them at his peril." York vs. Clop-

ton, et al, 32 Ga. 364.

Cited by the court in Jackson vs. Siglin, 10 Ore-

gon 96.
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The court erred in granting defendants' motion

for judgment on the pleadings.

Mahee and lack of probable cause were alleged

in the amended complaint (Tr. p. 6), and contro-

verted by the answers (Tr. pp. 19-27-33), and no

new matter or counterclaim being averred in the

answer it is submitted that the case was at issue

without further pleading on the part of the plain-

tiff.

"Defendant is not entitled to a judgment be-

cause of the failure to reply, where the case is

sufficiently at issue without it, or the matter

set up by the defendant is insufficient to re-

quire a reply, or where the admissions result-

ing from the failure to reply do not defeat

plaintiffs cause of action." 49 C.J. 673, Wat-
kinds vs. S. P. R. Co. 38 Fed. 711, 4 LRA 239.

"Matters to which, if plaintiff should reply,

he could do so only by reiterating the allega-

tions of his complaint, is not new matter." 49

C.J. 326, Sec. 396, Note 30; Muskoge Vitrified

Brick Co. vs. Napier, 126 Pac. 792; Pott vs.

Hanson, 109 Minn. 416, 124 N.W. 17.

"A reply cannot be required, and is never nec-

essary, to allegations which are in form new
matter but in substance amount merely to de-

nials" 49 C.J. 327, Sec. 397, Note 35. Watkinds

case cited above.

The court erred in entering judgment on the

pleadings.
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"The granting of a judgment upon the plead-

ings on motion is not regarded with favor by

the courts." Betsch et al vs. Umphrey et all, 252

Fed. 573.

"A motion for judgment on the pleadings is

not in harmony with the spirit of code pro-

cedure and is not favored." Currie vs. S. P.

Co., 23 Oregon 400, 31 Pac. 963.

"It is well settled that, where a material is-

sue is tendered by the pleadings, judgment on

the pleadings is improper." Lovelock Land vs.

Lovelock Land & Development Co., 7 Pac.

(2nd) 593-595.

Childers vs. N. Y. L. Ins. Co., 117 Okla. 7, 245

Pac. 59, cited in Smith vs. Hughes, 135 Okla.

296, 275 Pac. 628, 65 ALR 573-581.

Respectfully submitted,

L. D. ROACH,

ARTHUR FRAME,

L. V. RAY,

Attorneys for Appellant.
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QUESTION.

The question presented for consideration b.y this

appeal is whether or not the District Court erred in

granting judgment on the pleadings, on motion of the

defendants where the plaintiff had failed for tw^enty-

six months to reply to an answ^er or deny new matter

set up by way of an affirmative defense to an action

for malicious prosecution. A rule of Court required

such pleading to be filed in five days. No Court order

was ever made extending the time and no leave was

granted by the Court to file replies.



The plaintiff set up a state of facts which if undis-

puted would entitle it to a recovery. The defendants

denied these allegations and set up facts by way of

special defense which if proven would overcome the

facts set out in the petition. In other words, if the

plaintiff proved all he alleged and the defendant

proved all it alleged, the Court at the conclusion of the

testimony would be compelled to direct a verdict in

favor of the defendants or enter a judgment in favor

of the defendant.

In order that the pleadings might be properly tested

it is necessary to set out the gist of the complaint

and the gist of the answer including the special

defenses.

In order to see the situation at a glance the follow-

ing statement is necessary:

On March 16, E. II. Boyer, a United States Mar-

shal and one of the appellees, swore to a violation of

the Alaskan Game Law by the appellant (R. 8) and

on the same date a warrant of arrest (R. 9-10) is-

sued by the United States Commissioner, A. F.

StowT, an ex officio justice of the peace, another ap-

pellee, and plaintiff was arrested and furnished bond

(R. 4). Trial was set for March 17, 1928 and con-

tinued until March 19 and until March 30, 1928, when

the prosepu.tion was al>andoned (R. 3). Plaintiff al-

leges arrest was result of malice and conspiracy to

injure ])laintiff and asks $16,000 damages (R. 2-3).

The eomplaint alleges foregoing suit filed on December

26, 1930.



National Surety Company (R. 13-19) on July 11,

1931, H. P. Sullivan (R. 21-27) on July 8, 1931, E. H.

Boyer, and A. P. Stowe (R. 29-35) on July 8, 1931,

filed separate answers and denied any conspiracy or

malice or that the defendant had been damaged, and

by way of affirmative defense set up that E. H. Boyer,

Deputy United States Marshal, for that jurisdiction,

was reliably informed that a certain alien non-resident

of the United States of America had bought and sold

and was illegally engaged in the buying and selling

of skins of fur bearing animals at Kodiak, Alaska,

without having first obtained a license as required by

the provisions of the Alaskan Game Law, and that

said alien person had sold at least one of said skins

of fur bearing animals to plaintiff with the full knowl-

edge on the part of the plaintiff that said person had

bought and sold and was engaged in the buying and

selling 01 the skins of fur bearing animals, illegally,

and purchased by the plaintiff knowingly and unlaw-

fully, and defendant Boyer honestly and in good faith

and upon proper and sufficient cause believing that the

Alaskan Game T^aw was being violated by said plain-

tiff, requested A. P. Stowe, United States Commis-

sioner, to make an inspection of plaintiff's records of

purchases of furs; that the defendant Stowe 's re-

quest was refused by plaintiff and by plaintiff's clerk;

that on the following day, March 16, 1928, E. H.

Boyer, Deputy United States Marshal, being informed

by Stowe of plaintiff's refusal, himself requested per-

mission of plaintiff to inspect his record of fur pur-

chases, which plaintiff again declined and thereupon

said plaintiff proceeded with defendant Boyer to the



office of the United States Commissioner where Boyer

in good faith, believing that he had a right under the

la\Y to inspect upon demand or request, the plaintiff's

said record of furs purchased by plaintiff, filed and

made an oath to a complaint in a criminal action

against plaintiff and thereupon A. F. Stowe as Com-

missioner and Justice of the Peace, having read said

complaint and acting honestly and in good faith as a

judicial officer and in the performance of judicial

duties and within the judicial authority and discre-

tion imposed and conferred upon him, issued said

warrant; that all of said defendants entertained very

friendly feeling toward plaintiff and did not wish to

cause him any harm or injury whatever and were not

actuated by malice, ill will or enmity.

On August 1st, 1931, plaintiff filed separate de-

murrers to answers of National Surety, H. P. Sullivan

and Boyer and Stowe (R. 36, 37, 38). On Septemher

23, 1931, demurrers overruled (R. 38). On May 20,

1932, this suit on defendant's motion was transferred

to the Valdez Alaska Docket for trial (R. 58). On
November 22, 1933, twenty-six months after the over-

ruling of plahitiff's denuirrer to the answers of the

several defendants, tlie defendants moved for judg-

ment upon tlie ground that no answer or denial of any

kind had been filed to the affirmative allegations set

forth in each of tlie answers filed by tlie defendants

(R. 45) and on tlie same date (November 22, 1933),

the ])laintiff tiled replies to the separate answers of

tlie National Surety Company (R. 38, 39, 40) of E. H.

Boyer and A. F. Stowe (R. 43, 44), and Sullivan.



On November 23, 1933, the Court granted the mo-

tion of the defendants for judgment upon the plead-

ings and found ^'from an inspection of the Amended

Complaint and answers of the several defendants filed

in said cause, that the plaintiff has failed to reply to

the new matter and affirmative defense set forth in

the answer of defendants, which new matter and

affirmative allegations constitute a defense to said

action" (R. 46, 47).

STATUTES INVOLVED.

Section 336, Compiled Laws of Alaska, entitled

^^Gam^e Laws", is as follows, so far as here pertinent:

^^Enforcement. ^ * ^ Any marshal, deputy

marshal, or warden in or out of Alaska mav arrest

without warrant any person found violating any

of the provisions of this act or any of the regula-

tions herein provided, * * *".

Regulation No. 21 under the above-entitled Law is

as follows:

^^Each licensed fur farmer or fur dealer, in-

cluding stores operated by Missions or otherwise

for native Indians, Eskimos, or half-breeds, shall

comply with the provisions of all territorial laws

relating to fur farmers and fur dealers, and, at

all reasonable hours, shall allow any member of

the Commission, any game warden, or any autho-

rized employee of the United States Department

of Agriculture to enter and inspect the premises

where operations are being carried on under these

regulations, and to inspect the books and records

relating thereto."
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Section 895, Compiled Laws of Alaska, is as follows

:

^^The answer of the defendant shall contain

^^ First. A general or specific denial of each

material allegation of the complaint controverted

bv the defendant or anv knowledge or information

thereof sufficient to form a belief.

'SSecond. A statement of any new matter con-

stituting a defense or counterclaim is ordinary

and concise language without repetition.''

Section 901, Compiled Laws of Alaska, is as follows

:

'^If the answer contain a statement of new
matter, constituting a defense or counterclaim,

and the plaintiff failed to reply or demur thereto

within the time prescribed by law or rule of the

court, the defendant may move the court for such

judgment as he is entitled to on the pleadings, and
if the case require it he may have a jury called to

assess the damages.''

Eules of the District Court for the Territory of Alaska,

Third Division, Involved Herein.

Kule No. 27

:

*^ Unless some definite time is fixed bv statute

or special order or rule of court, a party against

whom a pleading is filed must respond thereto by

repl^v or other pleading within five days from the

time the same is served on him or service waived

by him."

Rule No. 12:

^^Cases which have been pending in this court

for more than one year without any proceeding

having been taken therein may be dismissed as

of course, for want of prosecution, by the court on



its own motion at a call of the Calendar. Such

cases may also be dismissed for want of prosecu-

tion at any time by motion of any party upon no-

tice to the other parties.''

BRIEF AND ARGUMENT.

Rule No. 27, supra, of the District Court grants five

days within which to plead, unless some definite time

is fixed by statute, or special rule; and Eule No. 12,

makes any case pending for more than one year with-

out any proceedings eligible to be dismissed for want

of prosecution upon motion and notice to the opposite

party. In this ca^e the record fails to show an.y order

extending the time beyond five days from September

23, 1931 (R. 38), the date on which the demurrer was

overruled, and as opposed to any such presumption

that the timx for filing a reply to the various answers

had been extended, the Court found in the judgment

on Novemher 23—twenty-four hours after the tran-

script shows the various replies to have been filed in

Court

—

that there had been no filing. It is therefore

not a violent presumption to assume that the Court

declined to permit the filing of said replies and ren-

dered judgment.

Every presumption is indulged in favor of the valid-

ity of an.y judgment, regular on its face, unless it is

overcome by matters apparent in the record. With

Rules 12 and 27 it is apparent that the Lower Court

enforced these rules.

It is submitted that the record in this case fails to

show an extension of time beyond five days from the
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date the demurrers were overruled. For the appellant

to prevail in this action there should be an affirmative

showing that an extension was granted or that the

Court permitted the filing out of time—an abuse of

discretion on the part of the Court—in refusing to

permit it to file answers two years and twenty-five

days out of time.

In the face of all this the appellant insists the re-

plies were filed. Appellant also contends that the mat-

ter set out in the complaint was a sufficient denial of

the special defense. We submit this is not the case,

and that the finding in the judgment is conclusive

that no replies were allowed to be filed out of time

and that with the special defense uncontroverted, it

would have been a farce to have permitted a trial

which demanded a finding for the defendant. It is re-

spectfully submitted no error is shown in granting

judgment on the pleadings and tliat the judgment of

the lower Court should be affirmed.

Gkorge C. Sweeney,
Assistant Attorney General.

J. W. Kehoe,
United States Attorney.

Henry H. McPike,
United States Attorney.

C. Keefe Hurley,
Attorney.

Attoriiefis for Appellees IT. P.

Hullivan, E. II. Bajjer omd

A. F. Stowe.
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United States of America

United States District Court

Eastern District of Washington

Southern Division.

L-1709.

THOMAS BEE WILLIAMS.

TS.

Plaintiff,

UNITED STATES OF AMERICA.
Defendant.

COMPLAINT.

The plaintiff complains of the defendant and for

cause of action alleges:

I.

That plaintiff enlisted in the military forces of

the United States on or about the 19th day of

June. 1916: that he served in Company F. 116th

Engineers of the American Expeditionary Forces

until December. 1917. and with Company E. 2nd

Engineers, until April 1st, 1918; that he was a

casualty in hospitals and convalescent centers from

April 1st. 1918, to the date of his discharge; that

he was honorably discharged from said military

service of the United States on the 28th day of

May, 1919 and is now a resident of Yakima,

Washington.

II.

That during the month of November, 1917, de- |
siring against the risks of war, j^h'^ii^tiff, Thomas
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Bee Williams, applied for and was granted a pol-

icy of war risk insurance in the sum of $10,000 and

thereafter there was deducted from his monthly

pay the premiums for said insurance and a policy

of war risk insurance was duly issued to him, by

the terms whereof the defendant agreed to pay the

plaintiff the sum of $57.50 per month in the event

he suffered total permanent disability to such an

extent that he would be unable to follow continu-

ously and substantially gainful occupation. [1"]

III.

That in the course of and while on active service

with the Engineers of the American Expeditionary

Forces, on the Verdun front, at Chateau Thierry

and in Alsace Lorraine, in the rain and cold and

under the adverse conditions of war, plaintiff con-

tracted a severe cough and cold which remained

with him and became aggravated from exposure

and hardships and develoj^ed into active, chronic,

pulmonary tuberculosis and chronic bronchitis, and

and as a further result of all the foregoing he con-

tracted chronic mvocarditis and became extremely

nervous and neuresthenic, all rendering him in-

capable of x^erforming any work requiring physi-

cal exertion.

IV.

That by reason of the foregoing the plaintiff was

discharged from the United States Army totally

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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and permanently disabled from following continu-

ously any substantially .gainful occupation and will

never again ])e able to follow any substantially gain-

ful occupation ; that he became entitled to receive

from the defendant under the terms of said war

risk insurance policy, the sum of $57.50 per month

commencing on the 28th day of May, 1919, the date

of his discharge.

V.

That plaintiff duly made proof of said total and

permanent disability to the defendant and de-

manded payment of the aforesaid amounts ; that an

appeal was taken to the Administrator of Veterans

Affairs on the 25th day of May, 1931, but the de-

fendant has disagreed with the plaintiff as to his

claim and the extent of his disability and so no-

tified the plaintiff by a letter of disagreement dated

the 28th [2] day of June, 1932, and has refused

and still refuses to pay the same.

WHEREFOEE plaintiff demands judgment

against the defendant in the sum of fifty seven dol-

lars and fifty cents ($57.50) per month from the

date of said total and permanent disability.

RUSSET.L H. FLUENT,
Address #56 Penbrook Apts.,

4th & Marion,

Seattle, Washington.

W. G. BOLAND,
Address A. E. Larson Bldg.,

Yakima, Washington.

Attorneys for Plaintiff.
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United States of America,

State of Washington,

County of Yakima—ss.

THOMAS BEE WILLIAMS being first duly

sworn, on oath deposes and says; that he is the

plaintiff in the above entitled action; that he has

read the foregoing complaint, knows the contents

thereof and believes the same to be true.

THOMAS BEE WILLIAMS.

Subscribed and sworn to before me this 20th day

of July, 1932.

[Seal] W. G. BOLAND,
Notary Public in and for the State of Washing-

ton, residing at Yakima.

[Endorsed] : Piled July 22, 1932 [3]

[Title of Court and Cause.]

ANSWER.

Comes now defendant. United States of America,

and answering the complaint of plaintiff herein ad-

mits, denies and alleges as follows

:

I.

Answering paragraph one of said complaint, de-

fendant admits that plaintiff enlisted in the mili-

tary service of the United States on the 19th day

of June, 1916, and was honorably discharged there-

from on the 28th day of May, 1919, and denies each

and every other allegation, matter and thing set

forth and contained in said paragraph one.
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II.

Answering paragraph two of said complaint, de-

fendant admits that during the month of Novem-

ber, 1917, the insured applied for and was granted

war risk term insurance in the sum of $10,000,

and that said insurance by its terms was payable at

the rate of $57.50 per month in the event of in-

sured's total and permanent disability or death

during the time when said insurance was in full

force and effect, and further admits that premiums

on said insurance were paid to include the month of

May, 1919, and denies each and every other allega-

tion, matter and thing set forth and contained in

said paragraph two. [4]

III.

Answering paragraph three of said complaint, de-

nies each and every allegation, matter and thing

set forth and contained in said paragraph three.

IV.

Answering paragraph four of said complaint, de-

nies each and every allegation, matter and thing

set forth and contained in said paragraph four.

V.

Answering paragraph five of said complaint, ad-

mits that a disagreement exists between plaintiff

and the United States Veterans Bureau as to the

payment of said insurance, and denies each and

every other allegation, matter and thing set forth

and contained in said paragraph five.
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WHEREFORE, defendant prays that plaintiff

take nothing by reason of his complaint herein and

that defendant have and recover its costs and dis-

bursements herein.

ROY C. FOX,
United States Attorney,

E. J. FARLEY,
Assistant United States Attorney,

LESER E. POPE,
Chief Attorney, United States

Veterans Bureau,

Attorneys for Defendant. [5]

United States of America,

Eastern District of Washington—ss.

ROY C. FOX, ])eing first duly sworn, upon his

oath deposes and says

:

That he is the duly appointed, qualified and act-

ing United States Attorney for the Eastern Dis-

trict of Washington and that he makes this ver-

ification as such; that he has read the above and

foregoing answer, knows the contents thereof and

that the same is true, as he verily believes.

ROY C. FOX.

Subscribed and sworn to before me, this 20th day

of July, 1933,

A. A. LaFRAMBOISE,
Clerk, United States District Court, Eastern Dis-

trict of Washington.

[Seal] By EVA M. HARDIX,
Deputy.

[Endorsed] : Filed July 20, 1933. [6]
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October, 1933 Term October 14, 1933 11th day

Court convened pursuant to adjournment at 10 a. m.

PRESENT: Honorable J. Stanley Webster,

Judge, A. A. La Framboise, Clerk, Roy C. Fox,

U. S. Attorney, D. L. Hyatt, Deputy U. S. Marshal.

PROCEEDINGS.

[Title of Cause.]

Trial of case resumed, with the following wit-

nesses, testifying on behalf of the defendant:

1 Dr. Albert C. Feeman

2. Dr. A. D. Tollefson

3. R. D. Lang

4. Harry Telfer )

5. Richard Snvder ) Bv aiBfidavit

6. Nick Visser )

DeiDosition of H. W. Hansen read.

Deposition of Dr. C. O. Decker, offered and refused,

of Dr. PaulJ. Dailey "

Plaintiff rested.

Defendant moved for non-suit, which motion was

denied.

Defendant moved for a directed verdict, in which

motion the plaintiff then joined. The jury was then

dismissed.

After argument of counsel, the Court rendered

judgment in favor of the plaintiff and fixed the date

of permanent and total disability as being February

2, 1919.
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Extension of 90 days granted to file bill of

exception.

J. STANLEY WEBSTER,
Judge. [7]

United States District Court

Eastern District of Washington

Southern Division.

No. L-1709.

THOMAS BEE WILLIAMS,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

AMENDED JUDGMENT.

This cause came regularly on for trial on the

12th day of October, 1933, before the Honorable

J. Stanley Webster, Judge of the above entitled

Court, the plaintiff, Thomas Bee Williams, ap-

pearing in person and with his witnesses and being

represented by his attorney, Russell H. Fluent, and

the defendant, United States of America, being

represented by Roy C. Fox, United States Attor-

ney and C. L. Dawson, Special Counsel for the

Veterans Administration, and its witnesses, being

present, a jury having been empaneled and sworn

to try said cause, and the respective parties having

submitted their evidence and rested, and the at-
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tornevs for defendant having made a motion for

a directed verdict in favor of the defendant and

the attorney for plaintiff having joined and having

made a motion for a directed verdict for the plain-

tiff', whereupon the jury was dismissed, and the

facts and the law having been fully argued and

the trial having been concluded on the 14th day of

October, 1933, and the Court on said 14th day of

October, 1933, having rendered its oral opinion and

decision in favor of the i^laintiff to the effect that

he became totally and permanently disabled on the

2nd day of Feb- [8] ruary, 1919, and in conse-

quence thereof entitled to receive from the defend-

ant the sum of fifty seven and 50/100 ($57.50) dol-

lars per month commencing on the said 2nd day of

February, 1919, that being the amount due as

monthly payments on a ten thousand dollar ($10,000)

policy of war risk insurance, requested in plaintiff's

complaint, now, therefore,

It is ORDEEED, ADeTUDGED and DECREED
tliat the plaintiff do have and recover from the de-

feiidant the sum of Ten thousand one hundred and

twenty ($10,120) dollai's, that being the amount due

under the $10,000 policy of war risk insurance, at

the rate of fifty seven and 50/100 ($57.50) dollars

per month commencing on the 2nd day of Febru-

ary, 1919, and continuing to the 2nd day of October,

1933, said payments to be made as by law in such

cases provided.

It is FURTHER ORDERED, ADJUDGED and

DECREED that Russell U. Fluent, attorney for
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plaintiff, is entitled to receive and is hereby awarded

from said judgment as a reasonable attorney's fee

for bis services in the above entitled cause, the sum
of One thousand and twelve ($1,012) dollars, that

being ten per cent (lO^c) of said ten thousand one

hundred and twenty ($10,120) dollars, and that he

is entitled to receive the further sum of ten per

cent (10%) of each and every other payment here-

inafter made by the defendant to the plaintiff, his

heirs, executors, assigns and beneficiaries, in con-

sequence of or as a result of the entrance of this

judgment, said payments to be made as by law in

such cases provided.

To all of which the defendant excepts and its

exception is hereby allowed.

It further appearing to the Court that the above

named plaintiff had heretofore on the 1st day of

September, [9] 1919, reinstated Two thousand ($2,-

000) dollars of his term insurance and converted

the same to a 20-year endowment policy, which pol-

icy plaintiff now holds in conformity with the pro-

visions of Section 307 of the World War Veterans

Act, plaintiff is required to cancel and surrender

up to defendant said converted policy before the

judgment herein above entered becomes effective.

Dated this 15th day of December, 1933.

J. STANLEY WEBSTER,
United States District Judge.

O. K.

RUSSELL H. FLUENT,
Attorney for Plaintiff,

[Endorsed] : Filed Dec. 15, 1933. [10]
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[Title of Court and Cause.]

PETITION ON APPEAL.

Comes now the United States of America, defend-

ant herein, and says that on the 24th day of Oc-

tober, 1933, the Court entered a judgment against

the said defendant, in which judgment and proceed-

ings had thereunto in this cause certain errors were

committed to the prejudice of said defendant, all

of which will appear more fully from the Assign-

ment of Errors which is filed with this Petition.

WHEREFORE, the said defendant prays that an

appeal may be allowed in its behalf to the United

States Circuit Court of Appeals in and for the

Ninth Circuit for the correction of the errors so

complained of and that a citation my issue and a

transcript of the record be sent to the said Circuit

Court of Appeals.

ROY C. FOX,
United States Attorney.

E. J. FARLEY,
Assistant United States Attorney. [11]

It is ORDERED that the appeal prayed for in

the above and foregoing petition be, and the same

hereby is, allowed.

Dated this 10 day of January, 1934.

J. STANLEY WEBSTER,
United States District Judge.

[Endorsed] : Filed Jan. 10, 1934. [12]
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[Title of Court and Cause.]

ASSIGNMENT OF EERORS.

Comes now the United KStates of America, defend-

ant in the above entitled action, by Roy C. Fox,

United States Attorney for the Eastern District of

Washington, and E. J. Farley, Assistant United

States Attorney for the same district, and in con-

nection with its petition for an appeal herein and

the allowance of the same, assigns the following

errors which defendant avers occurred at the trial

of said cause and which were duly excepted to by

it at the time of said trial herein, and upon which

it relies to reverse the judgment herein.

I.

The Court erred in denying defendant's motion at

the close of plaintiff's case, for a verdict in defend-

ant's favor, or, in the alternative, for a non-suit, on

the ground and for the reason that the evidence

adduced by and on behalf of plaintiff did not es-

tablish a prima facie case, and was insufficient to

support a verdict, and on the further ground that

there was no proof of any permanent and total

disability occurring while the contract of insurance

was kept in force and effect by the payment of the

stipulated monthly premium [13] thereon, and on

the further ground that the evidence affirmatively

showed that plaintiff was not permanently or totally

disabled, to which denial the defendant took ex-

ception at the time of the interposition of said mo-

tion herein.
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II.

The Court erred in denying defendant's motion,

at the close of all the evidence, for a directed ver-

dict, upon the grounds and for the reason that the

evidence adduced did not prove plaintiff to be per-

manently and totally disabled from following a

gainful occupation during the time that his policy

was in force and effect; and upon the further

ground that the evidence affirmatively showed that

the plaintiff was not permanently and totally dis-

abled during the period that the policy sued upon

was in force and effect, to which denial the defend-

ant took exception.

III.

The Court erred in excluding from the evidence

the depositions of Dr. C. O. Decker and Dr. Paul

J. Dailey, which depositions were offered on behalf

of defendant, to which ruling defendant excepted

and exception was allowed.

IV.

The Court erred in denying the objection of de-

fendant to the testimony of experts as to the ulti-

mate facts, to which ruling defendant excepted

and exception was allowed.

V.

The Court erred in entering judgment in favor

of th(^ ])laintiff herein, as the evidence was insuf-

ficient to sustain a judgment.

ROY C. FOX,
United States Attorney.

E. J. FARLEY,
Assistant United States Attorney.

[Endorsed]: Filed Jan. 10, 1934. [14]
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[Title of Court and Cause.]

ORDER EXTENDING TIME EOR FILING
BILL OF EXCEPTIONS.

Upon application of the defendant made this

date in open court, it is hereby

ORDERED that defendant's time for filing bill

of exceptions in the above entitled cause be and

is hereby extended to and until the 10th day of

February, 1934.

Dated this 10th day of January, 1934.

J. STANLEY WEBSTER,
United States District Judge.

[Endorsed] : Filed Jan. 10, 1934. [15]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED, that the above entitled

cause came on regularly for trial before the Hon-

orable J. Stanley Webster, Judge of the District

Court and a jury duly impaneled and sworn, plain-

tiff appearing in person and by his attorneys R. H.

Fhient and W. G. Boland, defendant appearing by

Roy C. Fox, United States Attorney, and C. W.
Dawson, Special Attorney of the Department of Jus-

tice, and the following proceedings were had

:

Plaintiff offered in evidence the testimony of the

following witnesses:
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TESTIMONY OF PLAINTIFF,
THOMiiS BEE WILLIAMS.

Direct Examination.

The plaintiff being duly sworn, testified that he

was the plaintiff in the action; that he entered the

United States army June 19, 1916, and was then

twenty years of age; that his occupation prior to

the war was that of a laborer and that he followed

kitchen w^ork considerably; that he worked steadily

prior to the war; that he had a sixth grade educa-

tion; that at the time of entering the service he

passed a physical examination; that after entering

the service he [16] first went to the Mexican bor-

der and was there six months; that he returned

from the border in December and was transferred

into the Federal service; that at this time he was

again given a physical examination; that in No-

vember of 1917 he applied for and was granted

a policy of war risk insurance, this being after he

was mustered into the Federal service ; that he was

detailed on detached service in Sandpoint, Idaho,

for a short time and then went to Camp Mills, New
York; sailed overseas Noveml)er 26, 1917, with

Company F, n6th Engineers. On arrival in France

was transferred to Second Engineers of the Second

Division. Went to the front with this organiza-

tion about the latter part of February or March of

1918; was under artillery fire on several occasions,

once at a little town on the Verdun sector where

they were constructing dugouts, building fences,

building bar])ed wire entanglements, and so forth;
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(Testimony of Thomas Bee Williams.)

that while at the front plaintiff waded in mud night

and days, often with no change of clothing ; ofttimes

slept in the rain ; in the open, under fire, or in wet

dugouts or cold billets, with no fire in them, and

frequently lived on emergency rations; that the

shell fire started in about nine o'clock and con-

tinued until five in the morning; that once a shell

exploded close to the billet; that everybody rushed

out and into a trench, other shells exploding close

by; that one explosion scattered dirt and stuff on

plaintiff and that two men jumped in the trench

on top of plaintiff ; that the next morning after this

experience he w^as very nervous and his head seemed

to ring; that he contracted a severe cough, had

sweats and ran a fever and began to lose w^eight;

that he went on sick report and was sent to a

French hospital ; that he was transferred to French

Hospital No. 17, was there a short time and was

transferred to American Hospital [17] No. 30 at

Royat, France, where he remained approximately 90

days. He then went to Hospital No. 27 at Aigman,

where he remained about four months, part of the

time in the hospital and part of the time in a con-

valescent camp ; that he saw no improvement in his

condition while in the hospital, or in the camp;

that he continued to lose weight, had a poor appe-

tite, vomited, had pains in his chest, ran a fever,

became very nervous and coughed constantly. That

he sailed from France on the 17th day of January,

1919, arriving at Newport News, United States,
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(Testimony of Thomas Bee Williams.)

February 2iid. The day he got on the boat he was

taken sick and put in the sick bay hospital. Ar-

riving in the United States, he was put in Camp
Stewart Hospital; was there about 30 days and

then went to Spartanburg, South Carolina, where

he was in the t. b. ward. He was transferred from

there to Fort Lewis, Washington, and discharged

from the army May 28, 1919, and returned to Boise,

Idaho. Worked for a construction company about

eight days. Quit because unable to hold the job. Then

worked in a cafe about a week or ten days. Then

worked in the Pure Food Cafe at pantryroom

work, handling vegetables and washing dishes; left

there on account of sickness. Was examined at

Boise, Idaho, and sent to Pierce's Tuberculosis San-

itarium at Portland.

''Mr. FLUENT: I offer in evidence plain-

tiff's army medical record—or A. G. O. and

report from Dr. Pierce's Sanitarium at Port-

land, Ore.

Mr. DAWSON: I object to Plaintiff's iden-

tification No. 1 for the reason it's not a rec-

ord of the A. G. office

—

it's a copy of certain

entries from the records in the Adjutant Gen-

eral's office, and we have the full report here

whicli we have no objection to if he wants to

use it.

Mr. FLUENT: T haven't seen the full report.

Mr. DAWSON: Objection is made to Plain-
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(Testimony of Thomas Bee Williams.)

tiff's identification No. 2 for the reason that

it includes [18] self-serving declarations made

by the plaintiff and more than the physical

findings and diagnosis of the doctor.

Mr. FLUENT: All medical reports, your

Honor, contain some complaints of the man

—

complaints be made at the time of the findings

are not

The COURT: Objection overruled as to ex-

hibit 2 and it will be admitted.

Mr. FLUENT : I will substitute these copies

containing the Adjutant GeneraFs Orders for

my Exhibit No. 1.

The COURT : Very well, let it be admitted.

WHEREUPON Plaintiff's Exhibit for iden-

tification No. 1, and No. 2, admitted in evidence

and become Plaintiff's Exhibits No. 1 and No.

2." (R. 15-16.)

Plaintiff further testified that he was at Dr.

Pierce's sanitarium about 40 days; that he was

discharged and about January 5, 1920, was sent to

Palo Alto, California, to a hospital; was there

about two months ; was then transferred to Whipple

Barracks, Arizona, where he remained about two

months, and was discharged from the hospital. Then

went to Elcho, Wisconsin, where he worked on the

public highway about 15 days. Left this employment

because he was unable to do the work; that while

working he became weak, coughed and spit blood;
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(Testimony of Thomas Bee Williams.)

that drinking intoxicating liquor had nothing to do

with quitting the job. That he then worked for the

C. W. Fisher Lumber Company about June or July

of 1920, approximately 30 days. The work was on

the planer floor, taking lumber away from the

planer and putting it on cars; that he was able

to do this work while he lasted, but was weak all the

time he was working, and at times laid off on ac-

count of weakness. Left the employment because

too sick to work. His condition was weak and he

could not carry on.

In 1921 he went to Johnson City, Tennessee, to

the Old Soldiers' hospital. Was sent there by the

United States [19] Veterans Bureau for tubercu-

losis treatment; was there about 15 days; returned

to Chicago and entered the hospital at Camp Drexel

on Drexel Boulevard and remained there a few

days and then returned to Cavor, where he remained

about a year, doing nothing. Moved to Crandon,

Wisconsin ; worked three or four days for one Fred

Zane sawing wood. In December, 1923, moved his

family to Yakima, Washington ; lived there until the

spring of 1924 ; went to work for the Cascade Lum-

ber Company ; worked about two weeks, taking lum-

ber away from the re-saw. Took sick on the job and

quit on account of a weakened condition. Had dizzy

spells and fell on the job.

*^Q. Why?
A. I was sick.
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(Testimony of Thomas Bee Williams.)

Q. Did you drink any liquor at that time

while on that employment ?

A. Yes.

Q. How much and in what way?

A. Oh, I took a couple of drinks a couple

of times.

Q. Did that have anything to do with your

losing the job?

A. No.

Q. Did it have anything to do with your

being sick ?

A. No." (R. 21.)

In May of 1924 was sent to the Walla Walla

hospital and was diagnosed tuberculosis, active. Was
in and out of the hospital two or three times be-

tw^een May of 1924 and March of 1925. Was in

about two weeks the first time; returned to Yak-

ima; worked in August, 1924, for Mr. Day about

six or eight days; was taken sick, coughed, spit

up considerable blood; was unable to continue em-

ployment. Went back to the hospital in Walla Walla

and stayed until the 25th day of March, 1925. Re-

turned to Yakima, worked for a man by the name
of Jackson two or three days; quit because he

couldn't stay on the ladder; job was there for him

if he was able to work; was too nervous to stand

on the ladder ; seemed [20] to shake all the time.

In the fall of 1925 he returned to Elcho, Wis-

consin; went to work for Jagerson Fuel Company;
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not over ten days at the longest time
;
quit this work

because he was sick; work consisted of tying edg-

ings in the lumber yard and taking wood away

from the convoys into the box cars; worked for

the C. W. Fisher Lumber Company in the spring

of 1926 for about 30 days. Left that employment

because of condition; was in a weakened condition;

had pains in side and chest and spit blood. Went to

the hospital at the Soldiers' Home, at the National

Soldiers' Home of Wisconsin, out of Milwaukee.

Was in the t. b. ward for a few days and was then

transferred to the Soldiers' Home department. Was
there about two months and returned to Elcho. Did

no work. It was Januarv of 1927 when he returned

to Elcho.

Worked for the Connor Lumber Company in the

spring of 1927 about forty days; took sick; same

w^eakened condition; couldn't carry on; quit this

employment and went to work for [21] the Lake

Shore Lumber Company at Wash])urn, Wisconsin.

Was there about 15 days, then went to Eau Clair,

Wisconsin; worked for the Lane Canning Com-

pany about 16 or 18 days; (juit because too sick to

work; hours too long. Was taking away cans from

the cooler as they came out in the basket, wheels

on it; would take these containers and deliver

to different parts of the building. This was day

work. Worked sometimes during the night. After

quitting this employment he returned to Yakima

where he worked for Mr. Fred Jackson; worked
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for a man by the name of Rayburn in the fall of

1927 during the fruit season, worked about a week,

washing apples, lifting them back and forth. Was
unable to do this work. That his parents w^ere liv-

ing in Yakima at this time. After leaving Ray-

burn's employment he didn't work again until the

spring of 1928, then worked for Jackson and Cav-

anaugh at the Moxee Orchards; lived there about

two years; considered it his home. Worked on sev-

eral occasions for Jackson and Cavanaugh short

periods; would have to lay off on account of sick-

ness. Didn't work over 90 days in the two years.

That his parents came to Yakima in the fall of

1928 and moved away again in the spring of 1930

;

that he left Yakima in the summer of 1928 and

went to Portland, Oregon, where he was hospitalized

from about September 2nd until October 16th ; that

the same old conditions as to health were present

during this time. He returned to Yakima, worked a

few days at Moxee ; returned to Portland about the

6th of November, 1928, and worked in the Veterans

Bureau hospital in the kitchen until the 3rd of

December. Quit work on account of weakened con-

dition ; did no more work that winter. Went to the

new hospital at Portland about January 5, 1929;

was discharged the 2nd day of February, 1929, and

returned to Yakima; worked for [22] Jackson and

Ridge at Moxee Orchards in the spring, summer

and fall of 1929 ; worked again for Jackson in 1930,

about June or July, for a period of possibly two
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weeks; was unable to do work. Then worked for a

man by the name of Kilgore near Jackson's place,

in 1931, for about eight days ; had pleurisy pains in

chest, weakened down and quit this on accomit

of sickness.

He has two daughters, one ten and one twelve;

that he was under the care of Dr. Ganson at Yak-

ima; that Dr. Ganson is now dead. That he also

saw Dr. England and a Dr. Smith, the county doc-

tor. That he went to the Washington Tuberculosis

Association and the doctor there examined him;

that this doctor's name was Balinger; that this

was in 1924; that his physical troubles still both-

ered him; that he is still losing weight, has night

sweats, coughs considerably, raises lots of mucous,

often with blood, heart bothers him, pains in chest

and fever; sleeps hardly at all, and was nervous

all the time. Made two attempts to work at thinning

apples since 1931; worked for a Mr. Greeting for

about two weeks, and for a man ])y the name of

Ames at Selah; quit these jobs on account of sick-

ness; never lost any jobs on account of drinking.

That when he enlisted in the army he weighed

149Vi> pounds, stripped; that he reached a weight

of 167 or 170 pounds while in the army; that he

now weighs 145 pounds.

Plaintiff then identified Exhibit No. 3, a pic-

ture of himself taken in June of 1917 at Priest

River, Idaho. Exhibit No. 3 admitted.
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He further testified that he drank occasionally,

took one or two drinks; sometimes four or five;

that he was not able to drink large quantities of

liquor; that he drank [23] because he became

nervous, exhausted and discouraged, and couldn't

control himself and took a drink to forget it. That

he has nervous convulsions and becomes unconscious

;

that he has these convulsions whether he drinks

or not ; that drinking checks his feeling of nervous-

ness; that he started drinking to get intoxicated

in 1920; that it took 4 or 5 drinks to make him

intoxicated ; that sometimes it would be tw^o weeks,

sometimes a month, sometimes three or four months

that he would go without taking a drink; that the

periods between drinking are shorter now than they

were in 1922 and 1923.

Cross Examination.

Plaintiff testified that at the time of his discharge

May 28, 1919, he was given a physical examination

by the medical staff of the United States army ; that

there were several doctors and he didn't remember

how many; that he was then released from the hos-

pital just before his discharge; that he then went to

Boise, Idaho, and started working on a construction

job w^here he worked about eight days; that he was

taking brick off the old Central School building

and loading them into a wagon, and shoveling the

debris into wagons. That he then went to Pierce's

Sanitarium in August of 1919; that he was dis-
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charged and went to Palo Alto and from there to

Whipple Barracks, Arizona ; that he was in Whip-

ple Barracks and Palo Alto about three months.

'^Q. You had some trouble down there and

you were discharged for being drunk, weren't

you ?

A. That w^as the charge, yes." (E. 37.)

That he was in several hospitals after leaving

Whipple Barracks; that the next hospital he was

in in 1921 was in Johnson City, Tennessee; that

he did not remember having any trouble at that

place; was there not over two weeks; [24] that he

went A. W. O. L. from Johnson City after he had

been there about two weeks; that he was in the

Drexel Hospital in Chicago in 1922 about thirty

days; that he doesn't remember whether it was for

observation or treatment ; that in 1920 he was mar-

ried, but isn't married now; that he doesn't remem-

ber of being in any hospitals in 1923, but was in

Walla Walla hospital, Washington, a short period

in 1924.

''Q. And you weiit to that hospital to find

out if you had anything wrong with you, did

you not ?

A. They sent me there with T. B." (R. 40.)

That he went A. W. O. L. in Walla Walla the

first time he was sent there; that he was returned

again that same year, but doesn't remember how

long he stayed.
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That he lived in Elcho, Wisconsin, in 1920 and

that he was married there ; that he did some drinking

in 1920; that he lived part of the time in Yakima

and part of the time in Elcho, Wisconsin, through

the years 1920 to 1932 ; that he would stay a few

months each year in Elcho, Wisconsin, or Devorre

or Cranston; that he went back to Elcho in 1925,

and lived there through 1925, 1926 and a part of

1927; was in Yakima in 1928. He wasn't in Elcho

in 1929, or 1930, or 1931, but was in Elcho in the

fall of 1932.

That he knows men by the names of Harry Tel-

fer. Rich Snyder and Nick Visser; that these men

knew him while he was living in Elcho, Wisconsin

;

that he knows a doctor by the name of Paul J.

Dailey, who examined him tw^o or three times at

Elcho, Wisconsin, in the summer of 1920. He also

saw Dr. Dailey a number of times on the street in

Elcho ; that he saw him quite often. That he drank

some while he w^as in Yakima in 1924; that he was

in the Walla Walla hospital in March of 1925 and

was discharged for drunkenness. He returned to

[25] Yakima and then to Wisconsin in the fall of

1925; that he worked loading slabs on cars for

Jagerson at Elcho, Wisconsin, in the year 1926.

Plaintiff then identified Defendant's Exhibit A
as to the signature on the bottom being his signa-

ture.

That Exhibit A w^as a claim for lost wages for

twelve days at $2.65 a day while reporting for
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physical examination, but doesn't remember whether

this was because of a layoff while working at Jager-

son's; that he received $31.80 for reporting at Mil-

waukee at the Soldiers' Home for physical exam-

ination.

Plaintiff: further testified that he knows a Dr.

C. O. Decker, living in Wisconsin, and he also knew

a H. W. Hanson living at Elcho.

That he went into the vocational training for a

while in the winter of 1922 or 1923 at Nauvoe, Illi-

nois; that he followed this vocational training 17

or 18 days and quit of his own accord.

That he doesn't remember whether he was in-

toxicated at Yakima on July 12, 1924, or February

2, 1925; that he couldn't remember any dates when

he w^as intoxicated or fined, but that he had been

in jail there at different times for drunkenness on

dates that he could not remember ; that he had been

arrested for drunkenness at Yakima, approximately

twenty times; that the date of his last arrest for

drunkness in Yakima was August 2, 1933; that he

w^asn't intoxicated while in the Walla Walla Hos-

pital in July, 1929; that he has been intoxicated a

number of times in Wisconsin; that it wasn't his

practice to work a few days in the apple orchards

and get a little money and spend the money for

whisky; that he made him home on the Jackson

rancli for two or three years; that he [26] worked

there occasionally, picking apples ; that he frequent-

ly walked up and down the street in Yakima known

as the Skid row.



vs, Thomas Bee Williams 29

(Testimony of Thomas Bee Williams.)

The Court then instructed the jury that the pur-

pose of admitting- the testimony concerning the use

of intoxicating liquor by plaintiff was for the pur-

pose of shedding light on the extent to which he

indulged in the use of intoxicating liquors, the ef-

fect it might have on his health and not for the

purpose of impeaching or discrediting him as a

witness; that the indulgence in intoxicating liquor

is a petty offense, not regarded in law as impeach-

ing the character of the witness.

Re-Direct Examination.

Plaintiff testified that Dr. Dailey and Dr. Decker

were both his private physicians and charged him

a fee at the time they visited him in Wisconsin.

Plaintiff then identified plaintiff's Exhibits Nos.

4, 5 and 6 as documents relating to his vocational

training; and plaintiff's Exhibit No. 7, also identi-

fied, being a voucher for loss of work claimed in

July of 1929.

Plaintiff then offered in evidence plaintiff's Iden-

tification No. 8, being the medical reports taken

from the Veterans' files of Thomas Bee Williams.

Objection to the introduction of these files con-

tained in Identification No. 8, was interposed by the

Government on the ground that paragraph five of

the report of physical examination on Jamiary 13,

1920, contained self-serving declaration b}" the plain-

tiff and was not a part of the physical finding by

the physicians, and paragraph 11 is a prognosis of

the doctor, and questions Nos. 13, 14, 15, 16, 17 and



30 United States of America

(Testimony of Thomas Bee Williams.)

18 relate to no part of the doctor's physical findings,

but refer to the prognosis and the opinion of the

doctor not based on his findings. [27]

AVliereupon the Court admitted that portion of

the medical reports in so far as they are confined

to the examinations made by the physicians and the

findings of the physician as the result of the exam-

ination and excluded the i)ortions of the physical

examination reports not within those limits.

At this iDoint it was stipulated between coimsel

that those portions of plaintiff's Exhibit Xo. 8

held to be competent should be read to the jury later

in the trial.

ELMER DAY,
called as a witness for plaintiff, testified on

Direct Examination.

That he knew plaintiff; that plaintiff worked for

him eight or ten days in August of 1924 or 1925;

that he was sober while on the job; that he noticed

that lie was in a weak and run down condition and

had to quit ; that the last day or two he worked he

coughed a little; that he would have continued him

in liis employ if plaintiff liadn't quit; that he saw

him at liis house the next morninii,' after he took

him in town; that plaintiff was in ])ed, all in and

liad a slight hemorrhage; spit blood in the waste

paper basket.
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^^ Cross Examination

^'By Mr. DAWSON:
Q. That was the first time you knew him?

A. The first time I knew him.

Q. Did he work for you only the one time?

A. Only time to my recollection.

Q. Have you come in intimate contact with

him from that time on?

A. No—I saw very little of him since.

Q. The plaintiff was a rather heavy drinker,

was he not ?

A. I couldn't tell you—I never was out

with him.

Q. Do you remember talking to the Depart-

ment of Justice investigators with reference to

this case?

A. There was a man seen me last fall some

time about it—I don't remember who he was.

[28]

Q. Didn't you talk with a Department in-

vestigator a week or ten days ago about this

case? A. No.

Q. You don't remember telling the Depart-

ment of Justice investigator this man was a

heavy drinker?

A. He spoke of his drinking—propa))ly he

did—he didn't drink to my knowledge any

time he was with me.

Q. You didn't state he was a heavy drinker

—drinking anything he could get his hands on ?

A. No.
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Re-Direct Examination

By Mr. Fluent:

Q. What kind of work was it you bad him

doing ?

A. Making mortar, carrying brick.

Q. Wby was it be bad to quit? Was it

drinking caused bim to quit bis w^ork?

A. No, be simply weakened and couldn't

stand it—I don't tbink it was drink caused it

—

be badn't been drinking any wbile be was work-

ing for me."

FRED JACKSON,

called as a witness on bebalf of plaintiff, testified

tbat be bad known plaintiff since 1924; tbat plaintiff*

worked for bim in 1924 and in 1931 ; tbat be figured

plaintiff bad worked about 120 days for bim alto-

gether, not more tban tw^o or three weeks at any one

time ; tbat plaintiff was sober during the time be was

employed by witness; tbat be complained of bis

lungs and pleurisy in bis side and tbat be bad no-

ticed plaintiff' spit blood; tbat be did bis share of

work on the job, but sometimes had to quit; tbat

be never gave plaintiff any heavy work; tbat he

w^ould work sometimes three days, sometimes a week,

and then quit. Tbat he quit sometimes on account

of weakness ; sometimes be quit at night ; sometimes
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at half past ten in the morning; that had plaintiff

been able to work, he conld have worked from

March to November, both in 1928 and 1929.

^'Q. How much work would you say he could

have done—that you would have had him do

had he stayed at the work there over that

period of time from '24 to '31 ?

A. Oh, I imagine three years." (R. 60)

On Cross Examination

the witness testified that he was operating an

orchard in the Yakima Valley in conjunction [29]

with his brother; that in 1924 they were running

their mother's ranch and in 1926, 1927 and 1928

he was running by himself. That plaintiff worked

well when he worked. He remembered in 1929

plaintiff quit work one morning at half past ten;

that plaintiff was sick; that he never saw plaintiff

drunk but once, and that wasn't while he was work-

ing; that he saw him drunk out at Fruitville, but

not while plaintiff was working for him; that he

knew plaintiff was in jail frequently for drunken-

ness, but he didn't know how many times. That

plaintiff frequently told him when he had been ab-

sent, that he had been in jail, arrested for drunk-

enness, but claimed that sometimes he wasn't drunk.

That he and his family were very close friends of

the plaintiff's, and he felt very sympathetic towards

plaintiff* and tried to help him all he could.
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W. F. AVILLIAMS,
called as a witness on behalf of plaintiff, testified

that he was the father of plaintiff ; that prior to the

war plaintiff worked as a delivery boy for a store

and as messenger for the AVestern Union; that he

also [30] worked as a pantryman prior to the war

;

that plaintiff' lived at home prior to the war; that

he saw him shortlv after he came back from the

army and just before he Avas discharged; that at

that time plaintiff looked quite cut dow^n and didn't

look as husky as he used to ; that he had seen a lot

of plaintiff since they moved to Yakima ; that he

lived near the Jackson place at Yakima ; that plain-

tiff couldn't stand anything. He would work a little

while at a time and then have to lay off ; that plain-

tiff* spit blood at times, complained of shortness of

breath and so forth; that he was drinking some of

the time at home, but would lay off for long periods

of time. That plaintiff was very nervous, would

almost go into convulsions at times.

On Cross Examination

witness testified that he was living on the Jackson

and Cavanaugh ranch; that he came from Wiscon-

sin to Yakhna in 1923 ; that he had lived in Yakima

for fourteen years straight; that plaintiff and his

wife moved out here and then went back to Wis-

consin; that they split u]) and plaintiff's wife went

back home; that he judged that plaintiff' spent about

twenty per cent, of his time back in Wisconsin after

thev had come out to Yakima.
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DR. C. R. DUNCAN,
called as a witness on behalf of plaintiff, testified on

Direct Examination,

that he was a physician and surgeon, graduate of

the State University of Iowa about 1909 ; has been

engaged in the practice of medicine ever since;

licensed to practice in the State of Washington and

carrying on a practice in Yakima; that he has

handled cases of tuberculosis in his jDractice; that

he had examined plaintiff about two or three weeks

prior to the trial and once about two or three years

prior to the trial; that on the last examination he

examined his heart, lungs, nervous sys- [31] tem,

but that no X-rays were taken of the chest. Upon
voir dire examination by the defendant, witness

further stated that in taking the examination he

had taken a history from plaintiff; that lie knew

this case was pending in court and that he made

this examination for the purpose of qualifying him-

self to testify as an expert in the case. That to a

certain extent he took the plaintiff's history into

account in making the diagnosis and that that con-

stituted a part of the diagnosis.

Objection was then interposed to the testimony

of the witness giving an opinion or a diagnosis of

plaintiff's condition upon the ground and for the

reason that the said diagnosis was based on a self-

serving declaration and history given by the plaintiff

himself.

Objection was overruled.

^^Q. What history did he give you?

Mr. FOX: To which we object

—
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The COURT: And the objection is sus-

tained.

Q. What were your findings? (R. 69)

Tlie witness then stated that he found tubercular

breathing throughout both lungs, more perceptible

on the ]*ight side and upper right side; that there

was a certain amount of soreness which indicates

that he has had in the past a severe inflammatory

condition of the chest that has given rise to a filling

in of fibrous tissue and disturbance to the lung

tissue.

The witness further stated that from these find-

ings he was able to diagnose the condition and that

in his opinion plaintiff was suffering from a chronic

tubercular condition: that it was in an advanced

stage, but not active at the present time; that he

prescribed that the plaintiff should not work at

hard labor or expose himself and should live a quiet,

easy life: that rest is essential at all times in the

treatment of tuberculosis ; that labor would aggravate

liLS condition; that, in his opinion, the man should

never engage in hard [32] labor; that he couldn't

engage in work of any kind continuously.

Tlie following hypothetical question was put to

witness:

(}. Bearing in mind this definition of permanent

and total disability—an impairment of mind or

body which renders it impossible for the disabled

l)erson to follow continuously any substantially

gainful occupation, when such disability is founded
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upon conditions which render it reasonably certain

that the same will continue through the life of the

person suffering from it, and also, l)earing in ndnd

the examination you made of Thomas Bee Williams,

and assuming these facts to be true for the purpose

of this hypothetical question ; assuming that Thomas

Bee Williams went as far as the 6th grade in

school, and his occupation prior to entering the mili-

tary service was that of laborer and pantry man

—

that he entered the military service on the 19th

day of June, 1916, at the age of twenty years,

after he was given a physical examination for en-

trance into the military service and was accepted,

and shortly after entering the army he was sent to

the Mexican border where he remained for about

one vear—rather where he remained for six months

;

that he w^ent over seas in 1917; that he was en-

gaged in active service with Company ^'F'' Second

Engineers from December, 1917, to May, 1918; that

he was on the Verdun front ; that his dutv was near

the front line; that in June, 1918, he was sent to

a French Hospital with congestion in the apex of

the right lung; and from there was transferred to

base hospital No. 30, where he remained until Aug-

ust 14, 1918, with suspected incipient pulmonary

tuberculosis, and bronchitis, acute, catarrhal; that

he was then sent to base hospital No. 27, and [33]

remained there from August 28, 1918, to October

22, 1918 ; he was then placed in a convalescent camp

where he remained about three months, and was
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then sent to St. Nazarre, France, where he em-

barked for the United States on January 17, 1919;

Tliat he took down en route and was in the sick

hospital on tlie boat and upon debarkation he was

placed in the hospital at Newport News, Virginia,

from February 2, to February 27, 1919, on account

of tuberculosis pulmonary, chronic, active, middle

and upper right and left apex, and from there was

transferred to the United States General Hospital

at Spartanburg, South Carolina, where he re-

mained from February 28, 1919, to May 7, 1919,

on account of tuberculosis, pulmonary, chronic, and

from there he was sent to United States base hos-

j)ital, Camp Lewis, Washington, where he remained

until he was discharged from the army May 28,

1919. After his discharge he went to Boise, Idaho,

and worked for about eight days for a construction

company, and about twenty days in two restaurants

;

that in August, 1919, he was sent to Pierce Sani-

torium in Portland, Oregon, where he remained

about two months; that two or three months there-

after he was transferred to United States Public

Health Hospital at Palo Alto, California, where

he remained about three months, when he was

transferred to Whipple Barracks, Arizona, where

he remained for two months; tliat in July, 1920,

he worked for a hmi))er company at different times,

totalling al)Out on?r month; that in July, 1921, he

was transferred to the Old Soldiers Home at John-

son City, Tennessee, for two weeks; that lie was
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a patient in the United States Public Health Hos-

pital, Xo. 30, at Chicago for about a month in

February and March, 1922, and for about a month

a year later on account of tuberculosis; that he

entered vocational training at Nauvoo, Illinois, and

discontinued after [34] eighteen days; that there-

after he worked for the Cascade Lumber (Jompany

at Yakima in the spring of 1924 for about two

weeks, and for Elmer Day at Yakima about ten

days in the spring of 1924 ; that he was admitted to

the United States Veterans Base Hospital at Walla

Walla on May 5th, 1924, on account of tuberculosis,

active; that he then worked for a short time for

Fred Jackson at Fruitville, Washington, in the

fall of 1924 and in the same fall w^ent to the United

States Veterans Bureau Hospital, at Walla Walla

on account of his tuberculosis and remained for

about a month; that he again entered this hospital

in February, 1925, and was discharged one month

later, in March, 1925; that he worked for a fuel

company in Elcho, Wisconsin, for ten days in the

winter of 1925 and for the Fish Lumber Company
about ten days in the spring of 1926 and for the

Connor Lumber Company at Leona, Wisconsin, in

the spring of 1927 for a short period of time and

for the Lake Shore Lumber Company in Wisconsin

for a short period of time the same spring; for

the Lang Canning Company at Eau Claire, Wis-

consin for ten days in 1927 and for Jackson and

Hilgore at Moxee, Washington, in the fall of 1928
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and '29 for a period of about two ^Yeeks; that he

was again in the United States Veterans Hospital

at Portland, Oregon, for about six weeks in the

fall of 1928, on account of his disability; that he

worked for Fred Jackson at Naches Heights for

at least three weeks in the fall of 1930 and al)Out

the same period of time in the fall of 1931 ; that

he worked for one Kilgore about eight days in

May or June of 1931; that he was in the United

States Veterans Bureau Hospital at AValla Walla

for about two weeks in August, 1931 and that he

has done no work since the fall of 1931 except a

period of six days, or about two weeks; have you

an opinion as to [35] whether or not he was per-

manently and totally disabled at the time of his dis-

charge from the United States Army on May 28th,

1919?

Objection was interposed by the Government on

the ground that the hypothetical question did not

fairly and accurately set out the matters in evi-

dence, and upon the further ground that the an-

swer called for a statement of ultimate fact and

thus invaded the province of the jury, which ob-

jection was overruled and exception noted.

The witness then testified that in his opinion

plaintiff was totally and permanently disa])led at

the date of his separation from the service.

Witness further stated that he believed that a

case of incipient tuberculosis could be absolutely

cured, but that in the case of plaintiff, he ))elieved

that a permanent arrest was not possible, and that

while plaintiff's tuberculosis might be arrested for
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a time, it would break down with fatigue and be-

come active and be so throughout the man's life.

^^ Cross Examination

•""By Mr. Dawson:

—

You are a doctor in the general practice of

tuberculosis ?

A. The general practice of medicine.

Q. And you have not made any specialty of

tuberculosis ?

A. Yes, sir. A few years ago I took quite

an active interest in tuberculosis and have had

a great many tubercular patients.

Q. Have you ever been in a hospital in

charge or supervision of tubercular patients?

A. No, sir.

Q. You took no special course as far as

tuberculosis is concerned?

A. I took a very active interest in tubercu-

losis and did a lot of advanced work in the

reading and history of tuberculosis and took

care of tubercular patients here—ten or twelve

years ago I had a lot of patients.'' (R. 78-9)

The question was then asked: ^^Can you tell me
[36] the American standard for diagnosis of active

tuberculosis?"

A. I don't know as I can tell in the exact words.

I can tell you the standard for diagnosing tubercu-

losis.
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Q. Can you tell us the five things upon which

they base a diagnosis of active tuberculosis?

A. You only need one thing.

Q. What is that?

A. Finding tubercle bacillus.

Q. A man may have active tuberculosis without

sputum? A. He may have.''

The witness further testified that he did not take

X-rays ; that he had examined the patient twice and

that he probably consumed thirty minutes in mak-

ing the examination.

He further stated that at the time of the first

examination, he made an examination of plaintiff

for heart trouble, but that he was positive that

plaintiff was tubercular and advised him to do

nothing except rest, but that at the time of his re-

cent examination he did not find any active tul)ercu-

losis; that arrested tuberculosis meant that the ac-

tivity was arrested, but that he did not l)elieve that

any person having tuberculosis was absolutely

cured. You could only speak of him as having an

arrested case. That this was a matter of personal

opinion of every doctor, and that his opinion was

that once an arrested case of tuberculosis flared up,

that tlie patient was out of luck.

**Q. That is your experience?

A. Yes.

Q. Isn't it a fact there are thousands of

men with arrested tuberculosis who are work-

ing (»very day?

A. Yes sir.
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Q. Isn't it a fact that every member of the

Caucasian race has tuberculosis germs in his

system ?

A. I believe every man or woman has at

some time. (R. 81)

Q. Isn't it a fact that active tuberculosis if

it once becomes arrested, whatever tuberculosis

they [37] have acts as a vaccination against

subsequent attacks?

A. To a great extent. If it wasn't for that

fact a lot of people would die from tuberculosis

that don't die.

Q. And that's the reason the germs having

been in the white race so long have built up

that immunity, isn't that true?

A. I presume you might say that's true.

Q. That's why an Indian or colored man
who gets tuberculosis has no resistance, isn't

it true?

A. I don't know." (R. 82-3)

That tuberculosis might be classified as incipient,

moderately advanced, and far advanced.

''Now the plaintiff has a diagnosis on the

13th day of November 1925 of tuberculosis

minible, arrested

—

A. That would be not active.

Q. If this man had had active tuberculosis

on the date of his discharge from military ser-

vice and he was examined in 1925 and found

to have tuberculosis minimal and arrested.
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there wasn't much activity bet\Yeen 1919 and

1925 would you say?

A. It don't seem so.

Q. If he had a diagnosis on March 25, 1925

of tuberculosis, pulmonary, chronic, moderately

advanced, quiescent, would that indicate any

activity at that time?

A. You have one ^^Minimar' and another

one ^^ Moderately advanced''—there must have

been tuberculosis in the meantime.

Q. Well that depends on the man who ex-

amined him?

A. That is just what I am trying to get

over.

Q. Now if a man had a diagnosis on June

1st, 1929 of inactive tuberculosis, probably ar-

rested, that would indicate there was no ac-

tivity at that time, would it not?

A. That man said *^ probably arrested"—he

was guessing too." (R. 83-5)

The doctor further testified that it wasn't neces-

sary to put a patient in the hospital and observe

him for the purpose of making a diagnosis of tu-

berculosis; that the effect of heavy drinking on a

tubercular patient would be adverse; l)ut that a

moderate use of alcohol would be beneficial; that

he could not remember the date of his first exam-

ination ; that he kept no office notes and that the only

treatment he recommended was that plaintiff take

life easy; that tuberculosis usually attacks the up-
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per lobe of the lung, but that he had found it in

other places; that cavities in tuberculo- [38] sis

were caused from destruction of the lung tissue, but

that it was possible to have tuberculosis year after

year and not have cavitation.

On Redirect Examination

the following question was asked the witness:

^^Q. If a man is diagnosed on February 19,

1919 and is diagnosed in 1921 pulmonary tubercu-

losis arrested, moderately advanced, and is di-

agnosed in October, 1922, pulmonary, chronic, ap-

parently arrested, moderately advanced; diagnosed

April 2, 1925, tuberculosis, pulmonary, chronic,

moderately advanced, and on March 25, 1925, tu-

berculosis, pulmonar}^, chronic, moderately advanc-

ed, quiescent—would you say that his condition after

that time was in the incipient, moderately advanced

or far advanced stage?

^^A. At that time I would say he was markedly

advanced.'' [39]

Dr. J. L. McDonald
testified on behalf of plaintiff, that he was a grad-

uate of the Medical College of Virginia, 1910 and

had been engaged in the practice of medicine 23

years, and was licensed to practice in the State of

Washington. That he had examined and treated a

large number of cases of tuberculosis; that he

worked in the south for a period of three years
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Avlien he encountered a great deal of tuberculosis,

especially among the colored people; that he ex-

amined plaintiff on the 5th day of October, 1933;

that he gave a physical examination and fluoro-

scopic and X-ray examination. He examined plain-

tiif's lungs with a stethoscope and had X-rays of

the chest.

The X-rays weve produced and identified, offered

and admitted in evidence as Plaintiff's Exhibits

9 and 10. The witness then explained the X-ray

pictures; that the X-ray was a picture of plaintift*'s

chest, pointing out the different organs and lobes

of the lungs ; that the air passages take black under

an X-ray, and that the white streaks in the X-ray

was where the air wasn't going into the lung; that

a mottled condition was alwavs indicative of tu-

l)erculosis ; that the picture indicated that the plain-

tiff had tuberculosis of the lungs and that his

condition was one of long standing. That in the

examination he found a rale at the base of the

mottled lobe on the right side ; that rales indicate

tubercular activity or mucus in the lung.

From his examination he made a diagnosis of

tuberculosis, moderately advanced in both lungs

;

that the only treatment to be prescribed was going

into a dry climate and with mental and physical

rest; that absolute rest is essential for the treat-

ment of the plaintiff and that it would ])e injuri-

ous to his health to engage continuously in any

kind [40] of woi'k; that his condition was reason-

ably certain to last throughout his lifetime.
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The same hypothetical question as asked of Dr.

Duncan was then put to the witness, the same objec-

tion interposed by the defendant, which objection

was overruled and that witness then testified that

plaintiff, in his opinion, was totally and perma-

nently disabled at the date of his separation from

the service on May 28, 1919.

On Cross Examination

the witness testified that he examined plaintiff Octo-

ber 5, 1933 ; that he had seen him once about a year

prior to that time ; that at the time of the last exam-

ination he knew that the case was pending in court

and that he examined him for the purpose of quali-

fying himself as an expert witness to testify in the

case. That he had appeared as a witness in a num-

ber of war risk insurance cases ; that the fee he was

to receive for his testimony was contingent upon

plaintiff winning the case and that he would not

come into court for less than a fee of $250 ; that he

was engaged in the general practice of medicine.

The doctor then pointed out what he described as

the mottling in the X-rays, stating that the normal

lung would show black. The question was then

asked

:

^'Q. Doctor, you said you found one rale in the

middle lobe?

A. No, you can't find one rale—there are a num-

ber—I meant in a small area.

Q. Would you make a diagnosis on tuberculosis

on that?
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A. Yes, with all the history and physical find-

ings and the fluoroscopic examination and the X-ray

on up to the present, I would.

Q. Did you take into consideration his history?

[41]

A. I did take into consideration his history be-

cause I knew his history.

Mr. DAWSON: In view of the doctor's state-

ment, I now move his testimony as to physical find-

ings, be stricken from the record, the physical find-

ings the result of October 5, 1933, examination.

The COURT : He said he knew his history.

Mr. FLUENT: Q. Did you render your opin-

ion here in court on your findings from the examina-

tion you made of the man.

A. No. All physical examinations consist of his-

tory first and the physical examination last. Any
man that ^^ill examine a person without the history

—I don't know what to say, it's one of the rules

history first. A person comes into your office and

says, ^^ Doctor, I am sick"—^^Well, you are siclv

—

how long have you been sick and where are you

sick" and he mav date that back twentv five vears

and give you a history all the way up to the present

time and you certainly have to take that into con-

sideration.

Q. Could any doctor make a finding that would

be correct?

Mr. FOX: I object

The COURT: The question involved here is a

question of law and not a question of medicine. This
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physician examined this man not for the purpose of

treating him, he examined him for the purpose of

testifying in this case. Now it's clearly settled in

the books the statements and declarations of a patient

made to a physician under those circumstances arc^

not competent because the witness would be disposed

to mislead, if he could, or make false statements.

He is not consulting the doctor for treatment under

such circumstances. [42] The usual examinations

of that sort could not be based on the statement of

the patient. All you can prove by this physician

is what he found as a result of that examination, or

if he had a history of the patient from a reliable

source other than the patient himself he could go

into that.

Mr. FLUENT : I gave the doctor a hypothetical

question.

The COURT: Your question was all right but

the opinion of this doctor which takes into account,

apparently so, unfortunately, w^hat the plaintiff told

him

Q. What are your findings from the X-ray and

the stethoscope and fluoroscope and your examina-

tion of the plaintiff himself, what are your findings

from those examinations:

A. Moderately advanced tuberculosis, possibly

active.

Mr. DAWSON: I object to that and move that

the answer be stricken for the very reason this doc-

tor said he would have to take into consideration

those findings.
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The COURT : No—the motion will be denied.

To which ruling the defendant excepts.

The COURT: He didn't have to rely on any-

thing the patient told him after the examination.

He didn't have to rely on what the patient told him

after what the X-ray showed. He didn't have to rely

on what the patient told him as to the rales in his

lung—there are many things he could rely on with-

out taking into account the history at all."

MARGARET MARY CASSIDY,
called as a witness on behalf of plaintiff, testitied

that she had been a public health nurse since 1918.

That she knew the plaintiflf; that she was not con-

nected with the Washington Tuberculosis Associa-

tion, but they furnish clinical service to the public

health depart- [43] ment. She recalled that plain-

tiff was examined in April of 1924 by Dr. Balinger,

who is no longer a resident of Yakima. She testi-

fied that a record of the examination was kept in the

office ; that it was a copy of the original, and a copy

of the examination report was signed by the doctor.

The report of Dr. Balinger 's examinatin was then

identified and offered in evidence. Objected to by

the Government and objection sustained. Witness

excused.
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DR. HENRY STOROAART),
called as a witness on behalf of plaintiff, testified

that he was a physician and surgeon, graduated

from the Chicago Hospital College of Medicine in

the year 1916, and has been engaged in the practice

of medicine since that time and licensed to practice

in the State of Washington, with offices in the Lar-

son Building, Yakima.

^'Q. What experience have you had. Doctor,

with the examination, care and treatment of

tuberculosis ?

A. About the average experience of the aver-

age general practitioner in addition to that of

a health office for five years in a community of

this size." (R. 107)

That he had had experience of a general prac-

titioner, in addition to five years experience as

health officer in the community; that he examined

the plaintiff first in 1931 and treated him for

pleurisy, and that he had examined him on several

occasions since, probably six or eight times, physical

examinations and had X-rays taken ; that the exam-

inations were general in character, including the

chest and heart; that he had X-rays taken but did

not interpret his own X-rays, allowing some one

else to do that for him.

From his examination, including the X-ray, which

he did not himself interpret, he had rendered a

diagnosis of chronic, moderately advanced, pulmo-

nary tuberculosis, pleurisy and cardiac, hyper-

trophy. That in his examination he found [44]
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moist rales in both upper lobes in the first exam-

ination and tubercular breathing, dullness on per-

cussion, the upper jDart of both lungs, limitation

excursions of diaphragm; limited expansion on

breathing and pain on inhalation, particularly on

the right side in the chest wall ; that he would pre-

scribe rest, good nourishing food, get up in a high

altitude and take a little medicine occasionally ; also

see a physician about every two or three months;

keep a check on this heart condition and the prog-

ress of his case; that in his opinion it would be

injurious for plaintiff to engage in any kind of work

continuously, and that performance of labor w^ould

result in breaking down too much of the lung tissue.

In his opinion, plaintiff's disability was reason-

ably certain to last throughout his life.

The same hypothetical question as put to Dr.

Duncan and Dr. McDonald, was then propounded

to witness, the same objection made by defendant

and overruled by the Court.

In answer to this hypothetical question, the Doc-

tor gave as his opinion that plaintiff was totally

and ])ermanently disabled at the date of his dis-

charge from the United States Army May 28, 1919.

On Cross Examination

the Doctor testified in sul)stance: That he had ex-

amined plaintiff first in 1931 ; that the examination

took 15 to 20 minutes; that it was made in his office;

that on the subsequent occasions he had just looked

over i)laintiff, probably four or five minutes and
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strapped up his chest ; the strapping np of his chest

was for pleurisy. That pleurisy was a very common
condition to find in tuberculosis; that the fee he

was to charge for his testimony was not contingent

on the outcome of the law suit; that [45] he had

been paid for his medical services, but had not been

paid his witness fees; that he w^as charging the

plaintiff for his testimony whatever the plaintiff

chose to pay; that he found the plaintiff's tubercu-

losis in 1931 active; that he had no record of his

examinations; that his files and records had been

lost and he was testifying from memory absolutely

;

that the records had been lost between the first day

of September and the first day of October, 1933;

that he found active tuberculosis in 1931; he did

not report it to the health board.

*^Q. When you found this plaintiff active

in 1931 did you report that to the State Board

of Health? A. No sir.

Q. You didn't report it?

A. It was reported before that." (R. 114)

DR. ROYAL B. TRACY,
testified on behalf of plaintiff ; that he was a physi-

cian and surgeon, graduated from the University of

Missouri in 1908; that he was licensed to practice

medicine and surgery in the State of Washington;

that he had been in the medical corps during the

World War about 22 months; that his first duty
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was on the front line, bnt he was transferred to

the base hospital where he observed the effect of

shell shock and mental injury to the soldier; that he

specialized in nervous and mental diseases; that he

had specialized in that l)ranch for about 16 years.

^^A. After I was discharged from the ser-

vice in 1919 on June 30th, I received appoint-

ment as Contract Physician, consulting neurolo-

gist for the Veterans' Bureau at Albuquerque,

Xew Mexico. I held that jjosition for a period

of two years.

Q. What did you do after that?

A. I was with the state hospital for the in-

sane in New Mexico for a period of two years

after leaving the Veterans' Bureau service at

Albuquerque, afterwards I was consulting neu-

rologist for the State Hospital at Warm
Springs.

Q. When was that?

A. That was in 1923 and '24 and a part of

'22. I held the position of Associate Supervisor

which really [46] means I held the position

because of the fact that the Supervisor himself

wasn't a specialist in insanity and nervous

diseases." (R. 116)

That he left Montana in 1924 and took his State

Board here in Washington and within six months he

was appointed consultant in the King County hos-

pital for nervous diseases; that he held that posi-
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tion for a period of 2^2 years ; that during the same

period he was a member of the Department of In-

dustry for the State of Washington and was con-

sultant for nervous and mental diseases during the

same time he was a member of the King County In-

sanity Commission which he held for a period of

five years in Seattle ; that he examined plaintiff for

the first time on the 14th or 15th of August, 1931,

and that he had examined him again at Yakima

just a few days previous to the date of his testify-

ing; that the purpose of the examination was to

determine plaintiff's mentality and nervous [47] con-

dition ; that he made a complete mental and nervous

examination of plaintiff, which consisted of a series

of tests used to determine the reaction on all the dif-

ferent muscular structure of the body, especially

symptoms and everything pertaining to the nervous

system. It consisted of a series of questions con-

nected with determining whether the man had de-

lusions or hallucinations, and further consisted in

testing out the nervous structure of the individual

as to responsibility and that he had made numerous

tests of the plaintiff, all the tests which he made in

every standard examination for neurology; that he

spent the whole of one afternoon making these tests

;

that he gave plaintiff a test known as Sargeant's

White Line Test and as a result of his examination

and the test positively concluded that plaintiff was

suffering from asthenia which means a general

weakening of the greater muscular physical system

;
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that asthenia is a nervous condition and always as-

sociated with neurasthenia ; that neurasthenia means

complete physical and nervous exhaustion of the sys-

tem broTight on as a result of severe mental shock

or physical shock, or both; that the Sargeant's White

Line test is made by taking a pencil of a blunt ob-

ject of some sort and striking it across the chest, and

usually by striking it across the abdomen. In a nor-

mal being the reaction to that is a red spot that re-

mains for a short time and completely disappears

Avithout any sign or evidence of any kind left. Ac-

cording to the degree of exhaustion, this line remains

and gets darker and darker until it finally disap-

pears. The witness testified that he had known cases

where it lasted as long as an hour; that in plaintiff's

case the line lasted about an hour ; that the test is a

positive one and that poisons generated from active

tuberculosis would affect the nervous system; that

the condition of neurasthenia found [48] from his

examination is a permanent condition and that even

without tuberculosis plaintiff would not be able to

work.

*'Q. Is that condition you found from your

examination one that is reasonably certain to

remain the remainder of this person's life or is

it curable ?

A. It is a permanent condition.

Q. Will this man ever be able to follow a

gainful occupation continuously?

A. Never, even if he did not have tubercu-
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losis would he be able to stand up under the

effort.

Q. Would it make his condition worse or not

to engage in work?

A. As I said, it would be impossible for him

to do any kind of work.'' (R. 120)

Counsel then propounded the same hypothetical

question as that given to the other doctors who had

testified on behalf of plaintiff. The same objection

was interposed by defendant and overruled and ex-

ception taken, and the doctor, in answer to said ques-

tion gave as his opinion that plaintiff was totally

and permanently disabled at the date of his separa-

tion from the service May 28, 1919.

On Cross Examination

the witness testified that he had testified as an expert

witness in a large number of war risk insurance

cases; maybe 15 or 20; that he had made no par-

ticular arrangements about his fee for testifying in

this case ; that he did have an understanding that he

would be paid a reasonable fee for his services and

that his fee in the case was to be contingent upon

the winning of the suit ; that if plaintiff did not win

the law suit witness would get nothing ; that in the

event he won the law suit the amount he received

would be up to plaintiff, but that he expected to have

adequate pay for his services and that his services

cost money.
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On further Cross Examination

he stated that he would expect at least $300.00 as

a fee.

^'Q. Where do you practise at the present

time? [49]

A. In Seattle.

Q. How long have you been practicing there ?

A. In that office about eight months.

Q. Where was your office prior to the one

you occupy now?

A. I was in the Green Building.

Q. In Seattle?

A. Yes.

Q. When did you give up your office up

there ?

A. I gave the office up there about—I can't

recall just the time, but I haven't had an office

in Seattle for a period of about two years.

Q. But you have been practicing medicine in

Seattle?

A. I have been taking care of regular cases,

and acting as expert witness.

Q. Isn't it a fact you have had practically

no medical practice except appearing as an ex-

pert witness in court?

A. I have had medical practice. I didn't

maintain an office in Seattle because T prefer to

live in another part of the country—right across

the Sound." (R. 124)
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On further Cross-questioning,

the doctor testified that he knew the cause of plain-

tiff's neurasthenia; that it was the result of shell

shock sustained by the plaintiff while [50] in the

service, due to the explosion of bombs and shells;

that he did not have to have a history in this case

;

that he could tell from his examination about the

length of time it would take his neurasthenia to de-

velop ; that he had found plaintiff suffering complete

exhaustion of the suprarenal gland w^hich means

that the gland has no ability to restore itself what-

soever; that he had given plaintiff the Sargeant's

White line test and caused him to go through cer-

tain movements, jumping up and down and holding

his hand out to see if it trembled, or not. That it was

his opinion that plaintiff's condition was incurable,

because there had been complete exhaustion of the

suprarenal gland ; that he could not tell from his ex-

amination when this gland had become totally ex-

hausted, but that he could surmise from the history

of the man, being exposed to artillery fire and ex-

posure, that he was of the opinion that the man
now had a phychosis ; that the long continued use of

alcohol might affect plaintiff's stomach and might

affect him mentally, but that it didn't have an ad-

verse affect on a man's nervous system; that im-

doubtedly one of the best treatments for a neurasthe-

nic patient was to give him a drink occasionally.
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On Re-direct Examination

^Yitness fnrtber testified that he did not think plain-

tiff's health had been affected by drinking, for the

reason that plaintiff had a very good memory ; that

he considered plaintiff's memory exceptional. That

he could not say how much liquor it would take to

cause plaintiff to become intoxicated, but that or-

dinarily a nervous person required but little liquor

to become intoxicated, but that in his opinion noth-

ing that plaintiff could have done would have

changed his condition of total and permanent dis-

ability after he was discharged from the army. [51]

On Re-cross Examination,

witness further testified that a neurasthenic patient

liaving tuberculosis would have lived in a depleted

state and could never be normal again, even though

the tuberculosis was arrested; that the effect of

sliell shock is to produce what is known as amnesia

in which a ])atient has been known to actually for-

get his name.

Witness excused and plaintiff rested his case, at

wliicli time the Government moved for an order of

non-suit against plaintiff, or, in tlie alternative, a

directed verdict on the ground and for the reason

tliat plaintiff had faihul to establisli ])y a fair pre-

])onderance of the evidence, that plaintiff was to-

tally and permanently disabled by reason of piil-
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monary tuberculosis, chronic, active, chronic bron-

cliitis, chronic myocarditis or neuresthenia at the

time when his war risk insurance was in force and

eifect, which motion was denied and exception al-

lowed to the defendant.

Dr. ALBERT C. FEAMAN
was called as a witness on behalf of defendant, and

testified that he is a physician and surgeon, a grad-

uate of the University of Minnesota in 1919; that

he specialized in heart and lung diseases since his

graduation; that he was resident physician for the

Municipal Tuberculosis Sanitarium from 1919 to

1922, at Seattle, and after that was one year in

Portland, Oregon, for the United States Govern-

ment in charge of heart and lung diseases for the

sub-district of Portland; that he was three months

in Boise, Idaho; that he took a post graduate

course in New York in Januarv and February,

1925, and in September took another post graduate

course, and since that time I have been continu-

ously in charge of the regional office at Seattle for

the United States Veterans Administration for

heart and lung diseases; that he examined the

plaintiff August 11, 1931; [52] that he made a

heart and lung examination; that he found his

blood pressure, pulse and respiration normal; that

from his examination he diagnosed plaintiff as

having pulmonary tuberculosis, chronic, moderately

advanced, healed, with chronic bronchitis, moder-
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ate; that bronchitis is not an unusual disease, es-

pecially for persons living in moist atmospheres;

that it is not a disabling disease nor fatal; that at

the time of his examination on August 11, 1931, he

found no evidence of active tuberculosis.

Witness then examined plaintiff's X-ray pictures

and stated that he had broad experience in study-

ing X-rays and making diagnoses of the lungs from

X-ray pictures, and that the mottling referred to

in the pictures did not indicate tuberculosis and

that there was nothing appearing in plaintiff's X-

ray pictures from which a diagnosis of tuberculosis

could be made.

^^Q. Based upon your examination of the

j)laintift* on August 11, 1931, and your find-

ings at that time, what is your opinion as to

his al)ility to follow some gainful occupation

at that time?

A. Well, I will have to explain that by stat-

ing there are five different things representing

treatment of tuberculosis. I will say that a

sixth has been added now. First, in the l)e-

giiming of the treatment I always recommend

rest in bed ; second, good food ; third, continuous

twenty hours in the open air where the individual

has the opportunity for rest without exercise;

fourth, his mental outlook, keeping cheerful

and in a bright frame of mind, read good books,

and see good tilings; fifth, exercise, this is a

l)art of the end treatment, walking and little

jobs. Around the Seattle Sanitorium each man
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is assigned certain forms of work as a con-

structive program, to keep the mind in a happy

condition so they feel they are honestly earn-

ing something, producing something, earning

their way. Exercise consists in making them

walk by gradually increasing the time up to a

mile, two miles, three miles, four miles, and

so forth. Now, the sixth is surgery, a removal

of the ribs for collapse of lung permanently,

and artificial pneumothorax collapse partial by

air pneumolepsis phrenecatomy * * ^. Now, I

say exercise is as valuable on the other end of

the treatment as rest is in the beginning. It

hardens the fibrous deposits around the tu-

bercles as w^ell as giving muscle tone to all of

the muscles of the body. [53]

Q. Well, doctor, then you found an arrest-

ed condition?

A. That is how I classified it, yes.

Q. What is your opinion as to his ability

to follow a substantially gainful occupation?

A. I think there are many occupations he

could follow and which would very much im-

prove his mental attitude.

Q. The fact that a man is suffering from

—

may have had tuberculosis is that an indication

he cannot perform labor?

A. We don't recommend hard mental la-

bor, like long shoring or digging but lighter

forms of work certainly are indicated.

Q. Doctor, from your examination of the

plaintiff in August, 1931, what is your opinion
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as to whether or not he was permanently and

totally disabled from anv heart or liine^ condi-
V I/O

tion at that time?

A. I think I stated it was arrested tubercu-

losis, no cardiac pathology, and no permanent

and total disability
.'

' (R. 137-8)

On Cross Examination

the witness testified that the excessive use of liquor

would have an injurious effect upon a chronic heart

affection or any other chronic disability; that it was

probable that engaging in work would reactivate or

cause a reaction of the tuberculosis. But that a

person suffering from tuberculosis which had been

arrested by treatment, could engage in light labor;

that he had seen patients in all three stages, that

is, in far advanced tuberculosis, able to drive taxi-

cabs in Seattle and making a good existence; that

he did not make an examination of plaintiff with

reference to insurance; that his examination was

made for the purpose of determining whether the

plaintiff was entitled to compensation and whether

he needed treatment, and that he had no interest

in the court actions; that at the time he examined

plaintiff, witness had the prior examination file

before him; that chronic neurasthenia might cause

the patient to be some weaker and be detrimental to

one suffering from tuberculosis.



vs, Thomas Bee Williams 65

Dr. A. D. TOLLEPSON
testified on behalf of defendant, that he was a grad-

uate of the Northwestern Medical School [54] in

1910; that he had been engaged in the practice of

his profession since the date of his graduation ; that

he specialized in diseases of the chest since 1922;

that he is at the present time in the United States

Veterans hospital at Walla Walla, which is a gen-

eral hospital; that he had examined plaintiff in

Seattle in February, 1924, giving him a chest ex-

amination only; that plaintiff was given the usual

chest examination;

•^^Q. What were the findings?

A. No essential findings at the time I ex-

amined him—my impression is the physical

findings did not indicate any t. b.—that is my
impression of the case.

Q. You found nothing to indicate the pres-

ence of tuberculosis?

A. No.

Q. Doctor, based upon your observation and

examination of the patient at that time what

is your opinion as to the ability of the plain-

tiff to follow some gainful occupation?

A. Certainly if I didn't find anything wrong
with his chest there could be no reason why
the man couldn't successfully carry on in any

occupation." (R. 144-5)

Upon Cross Examination

the witness testified that he examined plaintiff on

the 19th day of February, 1924; that he found no
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clinical evidence of pulmonary tuberculosis.

*^Q. Did you have before you the examina-

tions and diagnosis of previous medical exami-

nations?

A. Yes, as a rule if the patient had his

claim filed in the Regional office in Seattle with

the request for examination the file is sent in.

Occasionally, however

—

Q. All I wish to know is did you have the

file there for vour use ?

A. I couldn't tell you that right now.

Q. Did you render your opinion at that time

no true tuberculosis existed had vou know^i of

the pulmonary condition?

A. I said there were no clinical evidence of

pulmonary condition—pulmonary tuberculosis.

Q. If you should find, or if in examining

these medical records you found he had a pre-

vious diagnosis of tuberculosis pulmonary,

chronic active, middle and upper, right and left

apex when in the hospital in Newport News,

Virginia, February 2d, 1919, would you say no

true tuberculosis existed?

A. If that was my impression I would, sure,

in spite of the fact he probably had a history

of tuberculosis. [55]

Q. Did you liear Dr. Feaman's report in

1931 with a diagnosis of tuberculosis pulmo-

nary ?

A. Yes, I think he said
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Q. Moderately advanced, arrested?

A. Yes sir.

Q. Would that be an indication of the ex-

istence of tuberculosis?

A. It would indicate the man at some time

had had tuberculosis.

Q. Do you concur in this statement of Dr.

Feaman's that a man far advanced in tubercu-

losis can work continuously?

A. If he was active he couldn't, but if not

active he may be far advanced and have a com-

plication of some kind that would make it far

advanced and still be able to work.

Q. If he does work when it is inactive isn't

it likely it will re-activate his tuberculosis—if

it is inactive and he works isn't it possible it

will cause this tuberculosis to become active

again ?

A. If you are speaking of far advanced

case and he becomes inactive he is fortunate to

become inactive. These things do occur fre-

quently. If he then should subject himself to

exposure or to the unusual things he would then

become active again of course more easily than

a man with incipient form or minimal." (R.

145-6-7)

On Re-direct Examination,

Dr. Tollefson testified that the usual and custom-

ary expert fee for a doctor testifying, was $25.00

per day.
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^^ Re-cross Examination

By Mr. FLUENT:
**Q. If a man would have moderately ad-

vanced tuberculosis—if experience shows that

with each effort to work it caused a break down

would you say that it was injurious for that

man to work, or not?

A. Well, of course, if he shows he is having

a break down it is certainly injurious for him

to work—the question is has the man had a

sufficient treatment in the first place.'' (R. 147)

At this point defendant offered in evidence cer-

tain testimony set up in an affidavit, for the con-

tinuance of certain witnesses, as follows

:

^*That the said Harry Telfer, one of said wit-

nesses, would testify that from the year 1925, and

down to the present time he has lived and resided in

the vicinity of Elcho, Wisconsin, and that from at

least the year 1925 down to the present time he

has been personally acquainted with the [56] plain-

tiff, Thomas Bee Williams and saw the said ])lain-

tift* a great many times during the years 1925 to

1927, inclusive; that he liad occasion to observe the

physical and mental condition of said plaintiff dur-

ing the years 1925 to 1927, inclusive, and during

this entire time the said Telfer obsen^ed that the

said Williams was not suffering from any i)hy-

i
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sical or mental condition and had no physical

or mental disability in so far as the said Telfer

observed, except that during a period of time when

the plaintiff, Thomas Bee Williams, was under

the influence of alcoholic beverages; that Williams

during the years 1925 to 1927 was frequently intoxi-

cated and addicted to the use of alcoholic beverages,

and that this physical or mental condition was the

only disability w^hich the plaintiff had, according

to the observation of the witness Telfer during the

period of time that the plaintiff, Thomas Bee Wil-

liams, lived and resided in the vicinity of Elcho,

Wisconsin, during the years 1925 to 1927, inclusive.

Affiant further states that the said witness, Rich-

ard Snyder, will testify that at the present time he

is comptroller of the Forest Liunber Company at

Elcho, Wisconsin, and that during the years 1925

to 1927, said Snyder lived in Elcho, Wisconsin,

and was well and personally acquainted with the

plaintiff, Thomas Bee Williams, and had frequent

occasions during the years above mentioned to ob-

serve the mental and physical condition of the

plaintiff, Thomas Bee Williams, and that the said

Snyder will testify that he observed no mental or

physical disability of the plaintiff during the years

aforesaid, except at the times when the said Thomas
Bee Williams was under the influence of intoxicat-

ing liquors, which was on a great many occasions,

and that the plaintiff, Thomas Bee Williams, was

addicted to the habitual use of al- [57] coholic

beverages.

Affiant further states that the witness, Nick Vis-

ser, will testifv that he lived and resided in the
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vicinity of Elcho, Wisconsin, diirin<>' the years 1925

to 1927, inclusive, and during the period of time

when the plaintiff, Thomas Bee Williams, lived and

resided in that vicinity; that the said Visser had

occasion to observe at very frequent intervals the

mental and physical condition of Thomas Bee Wil-

liams during the years 1925 to 1927, inclusive: that

the said Visser did not observe any mental or

physical disability which the said Williams had dur-

ing the period of time aforesaid with the exception

that during this time the said Williams was fre-

quently intoxicated and addicted to the use of alco-

holic beverages.

R. D. LANG,
testified on behalf of defendant, that he was a police

officer of Yakima ; had been on the police department

since 1928; that he had spent some time in the

sheriff's office, and that his present occupation was

a plain clothes man; that he had known plaintiff

since 1928 ; that he recalled having him under arrest

and observed him around the police station and on

the streets of Yakima a number of times;

*'Q. Where on the streets in Yakima did

you see him?

A. Generally down on what we call 'Skid

row' down around Front Street in that part of

town.

Q. Have you seen him a number of times

down there ? A. Yes.
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Q. What was his mental or physical condi-

tion?

A. Generally when I noticed him he would

be under the influence of liquor, or partially un-

der the control of liquor." (R. 150-1)

That the first time he saw plaintiff was in 1928,

at which time he was acting as jailer of the city

hall; that plaintiff was brought in and booked as a

drunk.

^^Q. How often would you say you have seen

him since that time?" [58]

A. I would say somewhere around fifteen or

twenty times.

Q. And all of those times was he in the same

condition ?

A. Either in a very drunken condition or he

would be on the streets and had been drinking

and more to get him out of sight I would tell

him to get out of sight or under cover.

Q. Did you send him home on many occa-

sions ?

A. I wouldn't say many, but several." (R.

151)

On Cross Examination

witness testified:

^^Q. You only saw him on fifteen or twenty

occasions altogether—you testified you saw him

on fifteen or twenty occasions.

A. That's all I recall, yes." (R. 152)

That he did not know where plaintiff was in the

fall of 1932, but in January, of 1932 he knew plain-
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tiff was in Yakima; that he did not know where

plaintiff was living in 1928, 1929, 1930 and 1931;

that plaintiff was not in town all the time, but that

witness had seen him in Yakima frequently ; that the

*^skid row'' referred to was a neighborhood where a

low class of individuals and hangers-on congregated.

At the request of the Government, the depositions

of Mr. H. W. Hanson and Dr. C. O. Decker were

then published.

H. W. HANSON'S TESTIMONY
was as follows:

That he resided in Crandon, Wisconsin, for a

period of about 13 years; that he was a druggist

by occupation; that he knew^ the plaintiff; that he

had known him about ten years ; that he was familiar

with the plaintiff's habits as to indulgence in intoxi-

cating liquor and that from his observation plaintiff

seemed to be a very heavy drinker and he had seen

under the influence of liquor several times.

*^Q. Do you know of any physical ailment or

disability ?

A. Not to my knowledge. No, I never ol)-

served any physical disability." (R. 154)

Tliat his physical condition seemed fair, though

he wasn't a robust man; that plaintiff's reputation

for sobriety [59] in the community w^asn't good;

that from his own observation, he would say tliat

plaintiff was a drinking man ; that he had seen him
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pretty well under the influence of liquor, and seen

him laid out flat on his back probably three or four

times in a period of about two years.

C. O. DECKER
testified by deposition:

That he resided at Crandon, Wisconsin; age 62;

that he was a physician and surgeon, a graduate

of the Marquette University at Milw^aukee, in 1901

;

licensed to practice medicine in the State of Wis-

consin; that he had been actively engaged in the

practice of medicine since 1901, at Crandon, Wis-

consin ; that he is acquainted with plaintiff, who for-

merly lived in Crandon ; that he had known plaintiff

about ten years ago for a period of two years or

better, shortly after the war ; that he had examined

the plaintiff, having been called by some stranger to

go to plaintiff's home. [60]

At this point plaintiff objected to the testimony

of the doctor on the ground of privilege existing be-

tween a doctor and his patient, which objection was

sustained and exception allowed to defendant.

The material parts of the deposition of Dr. Dailey

was also excluded upon the same ground, to which

exclusion the defendant excepted and exception

allowed.

Plaintiff was then recalled to the witness stand

and cross examined by Mr. Dawson:
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Plaintiff testified as follows : That at the date of

his discharge he had filed a claim for compensation.

Plaintiff then identified Defendant's Exhibit B as

one of the claims made out in 1924, identifying his

signature on said claim, in which he had given the

name of Dr. C. O. Decker of Crandon, Wisconsin,

as a reference.

The deposition of Dr. Decker w^as again offered

and the same ruling made by the Court.

In order to put the matter fairly in the record,

the depositions of Dr. Dailey and Dr. Decker offered

in evidence the Court's ruling:

^^I wall sustain the objection on the ground they

contain privileged communications or contain evi-

dence of a privileged character."

That portion of

DR. DAILEY 'S DEPOSITION
pertaining to his name, qualifications and place of

residence was read into the record and that portion

of the deposition dealing with the witness's general

knowledge of plaintiff' 's reputation for truth and

veracity was admitted in evidence, the testimony

being as follows:

Q. Doctor, do you know whether the plaintiff

has a reputation as to his veracity in the commu-

nity in and about [61] Elcho?

A. Yes, he has.

Q. What is that reputation "?

A. He is a very unreliable man and has a poor

reputation for veracity.
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The Government's case was then closed, at which

time defendant made the following motion:
'

' The Government renews its motion for an order

of non-suit, or, in the alternative, for a directed

verdict in favor of the defendant, upon the grounds

and for the reason that plaintiff has failed to estab-

lish by a preponderance of the evidence, or by any

competent evidence that the plaintiff in this case

was permanently and totally disabled from follow-

ing a gainful occupation within the meaning of the

war risk insurance act."

The motion was denied and exception allowed, at

which time plaintiff joined with defendant's mo-

tion for a directed verdict in his favor.

Whereupon the Court dismissed the jury and

returned his verdict in favor of the plaintiff, finding

that the plaintiff had been totally and permanently

disabled as early as February 2, 1919, to which

ruling defendant objected and objection allowed.

[62]

CERTIFICATE OF JUDGE TO
BILL OF EXCEPTIONS.

United States of America,

Eastern District of Washington.—ss.

I, J. STANLEY WEBSTER, United States Dis-

trict Judge for the Eastern District of Washington,

and the Judge before whom the above entitled action
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was tried, to-wit, the cause entitled Thomas Bee

Williams, Plaintiff, vs. United States of America,

Defendant, No. L-1709, in said District Court,

DO HEREBY CERTIFY, that the matters and

proceedings embodied in the foregoing bill of excep-

tions are matters and proceedings occurring in said

cause and the same are hereby made a part of the

record therein ; and that the above and foregoing bill

of exceptions contains all the material facts, matters

and proceedings heretofore occurring in said cause

and not already a part of the record therein ; and con-

tains all the evidence, oral and in writing therein,

and that the above and foregoing bill of exceptions

was duly and regularly filed Avith the Clerk of the

said Court and thereafter duly and regularly served

within the time authorized by law ; and that amend-

ments were proposed to said bill of exceptions and

same have been allowed and are embodied therein;

that due and regular written notice of application to

the Court for settlement and certifying said bill of

exceptions was made and served upon the plaintiff,

which notice specified the place and time (not less

than three days nor more than ten days after the

service of said notice) to settle and certify said bill

of exceptions.

Dated this 8th day of March, 1934.

J. STANLEY WEBSTER
United States District Judge.

[Endorsed] : Lodged Feb. 9, 1934.

[Endorsed] : Filed Mar. 8, 1934. [63]
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[Title of Court and Cause.]

STIPULATION AND ORDER.

IT IS STIPULATED AND AGREED between

Russell H. Fluent, attorney for plaintiff, and Roy
C. Fox, United States Attorney for the Eastern

District of Washington, that all of the original

exhibits, introduced in evidence by either plaintiff

or defendant at the trial of the above entitled cause,

may be forwarded to the Clerk of the Circuit Court

for the Ninth Circuit, for inspection by said Court

in considering the appeal in the above entitled cause.

RUSSELL H. FLUENT,
Attorney for Plaintiff'.

ROY C. FOX,
Attorney for Defendant.

Upon stipulation of counsel, it is ORDERED that

all of the original exhibits introduced by either

plaintiff or defendant at the trial of the above en-

titled action, be forwarded by the Clerk of the above

entitled Court to the Clerk of the Circuit Court for

the Ninth Circuit, and that the same be returned to

the Clerk of this Court after the disposition of said

cause on appeal.

Dated this 10th day of March, 1934.

J. STANLEY WEBSTER
United States District Judge.

[Endorsed]: Filed Mar. 10, 1934. [G4]
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CITATION ON APPEAL.

To THOMAS BEE WILLIAMS, and to RUS-
SELL H. FLUENT, your attorney:

You are hereby notified that in the above en-

titled court and cause an appeal has been allowed

the defendant, the United States of America, to

the L^nited States Circuit Court of Appeals for the

Ninth Circuit.

You are hereby cited and admonished to be and

appear in the said L^nited States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

State of California within thirty days from the

date of this citation, to show cause, if any there be,

why the judgment in said cause should not be re-

versed.

WITNESS the HONORABLE J. STANLEY
WEBSTER, United States District Judge, this 8

day of March, 1934.

J. STANLEY WEBSTER
United States District Judge.

Attest: A. A. LaFRAMBOISE,
Clerk.

Copy of above citation received this 9th day of

March, 1934.

RUSSELL H. FLUENT,
Attorney for Phuntiff. [65]
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[Title of Court and Cause.]

PRAECIPE ON APPEAL.

To the Clerk of the United States District Court

for the Eastern District of Washington

:

Please prepare and certify to the United States

Circuit Court of Appeals, Ninth Circuit, the fol-

lowing records, pleadings, files and papers in the

above entitled action:

Complaint

Answer

Verdict

Amended judgment

Petition and order allowing appeal

Assignments of error

Order extending time for filing bill of exceptions

Bill of exceptions

Citation on appeal

Praecipe on appeal

All original exhibits

Stipulation and order to forward original ex-

hibits to Clerk of Circuit Court.

ROY C. FOX
United States Attorney.

[Endorsed] : Filed Mar. 10, 1934. [66]
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CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD.

United States of America,

Eastern District of Washington—ss.

I, A. A. LaFramboise, Clerk of the District

Court of the United States for the Eastern District

of Washington, do hereby certify that the forego-

ing typewritten pages numbered 1 to 66 inclu-

sive, to be a full, true, correct and complete copy

of so much of the record, papers and all other pro-

ceedings in the above entitled cause as are necessary

to tlie hearing of the appeal therein, in the United

States Circuit Court of Appeals, as called for by

counsel of record herein, as the same remain of

record and on file in the office of the Clerk of said

District Court, and that the same constitute the

record on appeal from the judgment of the District

Court of the United States for the Eastern District

of AVashington, to the Circuit Court of Appeals for

tlie Ninth Judicial Circuit, San Francisco, Cali-

fornia.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District (^ourt,

at Yakima in said District this 14th day of March,

A. D. 1934.

[Seal] A. A. LaFRAMBOISE, Clerk,

By Margaret E. Bailey, Deputy. [67]
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[Endorsed] : No. 7431. United States Circuit Court

of Appeals for the Ninth Circuit. United States of

America, Appellant, vs. Thomas Bee Williams, Ap-

pellee. Transcript of Record. Upon Appeal from the

District Court of the United States for the Eastern

District of Washington, Southern Division.

Filed March 17, 1934.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court

of Appeals for the Ninth Circuit.
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STATEMENT.

Thomas Bee Williams, appellee, hereinafter called

plaintiff, brought suit against the United States, ap-

jjellant, hereinafter called defendant, on a contract

of war risk insurance. The complaint (R. 2-5) filed

July 22, 1932, alleged the maturity on May 28, 1919,

of a contract of insurance in the sum of $10,000 by

total permanent disability as a result of pulmonary

tuberculosis, chronic ])ronchitis, myocarditis, nerv-

ousness and neurasthenia.

The answer (K. 5-7) joined issue on the allega-

tion of total permanent disability.

The case was tried before the Court with a jury.

Plaintiff testified in his own behalf and called four

lay witnesses, none of whom except his father, was

shown to have known plaintiff* prior to 1924, and

four medical witnesses who testified as experts, none

of whom examined plaintiff* prior to 1930, or 1931

(R. 35, 46, 51. 55). Defendant called two medical

witnesses who had examined the ])laintiff in 1924

(R. 65) and in 1931 (R. 61) respectively and of-

fered the de])ositions of two physicians, one of whom
had known plaintiff* about *^ten years ago for a

period of two years" (R. 73). The depositions of

defendant's medical witnesses were excluded on the

ground of i)rivilege (R. 73).

The exhibits of plaintiff and defendant sliow that



plaiiitifl* was treated in service for ))roiiehitis and

suspected tuberculosis. A diagnosis of active tuber-

culosis was sliow^n bv the exliil)its to have been made

shortly after plaintiff's discharge from service.

Despite conduct not conducive to cure of the dis-

ease, the tul)erculosis is show^n to have become ar-

rested, and to have so remained for a consideral)le

])eriod of time although later reactivated. The

record shows that })laintiff' was discharged from a

Government hos])ital at Whipple Barracks, Ari-

zona, for disciplinary reasons (R. 26), that he has

)>een absent from Government hos|)itals without

leave on other occasions (R. 26), that in one city

in which he had spent considerable time he had been

arrested for drunkenness '^approximately tw^enty

times'" (K. 28), and the record is replete wath evi-

dence of plaintiff's drinking (K. 28, 71, 72, 21, 25,

27, 33, 34. 69, 70). A detailed resmne of the evi-

dence is set out hereinafter at pp. 6 to 18.

The case was tried in October, 1933, ])rior to the

affirmance by the Supreme Court of FaJho v. United

States, 291 U. S. 64(), rei)orted fully in 64 F. (2d)

948 (CCA. 9th).

At tile close of all the evidence defendant moved

for a directed verdict, in which ])laintiff joined, and

to the denial of said motion noted an exception (K.

75). Judgment in favor of the ])laintift*, tinding

him tolallv permanentlv disa))l(Hl from February 2,



1919, and awarding- to him $57.50 per month from

that date to October 2, 1933, was entered as amend-

ed December 15, 1933. Defendant's petition for a])-

peal (R. 12) and assignment of errors (R. 13-15)

were duly tiled and the aj)i)eal allowed (R. 12).

QUESTIONS PRESENTED.

1. Whether there is any substantial evidence that

plaintiff became totally disabled on February 2,

1919.

2. Whether the Court erred in the admission

over defendant's ol)jection and exception of testi-

mony by witnesses qualified only as physicians, that

])laintiff was totally permanently disabled.

PERTINENT STATUTES AND REGU-
LATIONS.

The contract sued upon was issued ]nirsuant to

the provisions of the War Risk Insurance Act and

insured against death or permanent and total dis-

ability (40 Stat. 409).

Section 13 of the War Risk Insurance Act (40

Stat. 555) provided that the Director of the Bureau

of War Risk Insurance

—

^' shall administer, execute and enforce the provi-

sions of this Act, and for that purpose have full

power and authority to make rules and reguhi-



tioiis not inconsistent with the provisions of

this Act necessary or appropriate to carry out

its purposes/'

Pursuant to this authority there was i)ronuil-

uated on March 9, 1918, Treasury Decision No. 20,

readino':

'^Any inipairment of mind or body which
renders it impossible for the disabled person to

follow continuously any substantially gainful

occu])ation shall })e deemed. '" * " to be

total disability.

''Total disability shall be deemed to be i)er-

manent whenever it is founded upon conditions

which render it reasonai)lv certain that it will

continue throuchout the life of the })erson suf-

fering from it. * ^ "''

ASSIGNMENT OF EUK^OHS.

(R. 1P>-14)

I.

The Court erred in denvin«- defendant \s motion

at the close of plaintiff \s case, for a verdict in de-

fendant's favor, oi\ in the alternative, for a non-

suit, on the ground and for the reason that the evi-

dence adduced })y and on behalf of jdaintiff did not

establish a prima facic^ ease, and was insufficient to

support a vei'dict, and on the further ground that

there was no ])roof ot any permanent and total dis-

ability occurring wiiile tlie c-ontract of insurance was

kept in force and effect by the payment of the stipu-



lated monthly premium thereon, and on the further

ground that the evidence affirmatively showed that

plaintiff was not permanently or totally disabled, to

which denial the defendant took exception at the

time of the interposition of said motion herein.

II.

The Court erred in denying defendant's motion,

at the close of all the evidence, for a directed ver-

dict, u])on the grounds and for the reason that the

evidence adduced did not prove plaintiff to be per-

manently and totally disabled from following a

gainful occupation during the time that his policy

was in force and eft'ect ; and upon the further ground

that the evidence affirmatively showed that the

plaintiff* was not permanently and totally disal}led

during the period that the policy sued upon was in

force and effect, to which denial the defendant took

exception.

III.

The Court erred in excluding from the evidence

the depositions of Dr. C. O. Decker and Dr. Paul J.

Dailey, which de})ositions were off'ered on behalf of

defendant, to which ruling defendant excepted and

exception was allowed.

IV.

The Court erred in denying the o])jection of do-
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fendctiit to the testimony of experts as to tbe ulti-

mate facts, to which rulinu* defendant excepted and

exce])tion was allowed.

V.

The Court erred in entering* judgment in favor of

the i)laintiff herein, as the evidence was insufficient

to sustain a judgment.

KESUME OF THE EVIDENCE.

Before service plaintiff:* was a laborer following

kitchen work considerably. He testified that he

worked steadily before service. He had a sixth

grade education. After service on the Mexican

border lie was mustered into Federal service and in

Novem])er, 1917, was granted a policy of war risk

insurance (K. 16). At the front in Prance he waded

in mud often without change of clothing, was under

lire and was rendered nervous by the near explosion

of a shell. He testified that he contracted a severe

cough, ran a fevei*, ])egan to lose weight, was sent to a

hospital and remained in the hospital and a conva-

lescent camp lor several months. He testified tbat

he continued to lose weight, had a ))()or appetite,

vomited, had pains in his chest, ran a fever, be-

came nervous and coughed constantly (I^. 18). Me

returned io the Fin'ted States February 2, 1919. Ih^

was sick on the boat and s])ent thirty days in a cam))

hos])ital. lie testified be wns in a tubei'culosis wai'd



in another hos}3ital for a time not stated. He was

discharged May 28, 1919. He worked for a con-

striu'tion eom]:)any for eight days and a cafe for a

week or ten days and left each job because of ill-

ness. He was examined and sent to a tuberculosis

sanitarium in Portland (R. 18) for forty days. In

January, 1920, he was sent to a hospital in Palo

Alto, California, and transferred to a hosjjital at

Whipple Barracks, Arizona, spending two months

in each. He was discharged from the latter lios])ital

and worked on a pu'blic highway for fifteen days

(R. 19). He left this employment and another jol)

with a lum})er comi)any after thirty days because of

sickness and inability to work. In 1921, he was in

two government hospitals for a few days each time.

For a year he did nothing. He had married in 1920

(R. 27) and in December, 1923, moved his family

from Wisconsin to Yakima, Washington. He
worked for a lumber company for two weeks but

quit because of his condition (R. 20). He drank

liquor at that time but testified that it had nothing

to do with his sickness or loss of employment. He
was in a govermnent hosi)ital several times in 1924

and 1925, and testified that a diagnosis of active

tuberculosis was made by the hospital in 1924 (R.

21). He testified that he worked at several jobs

for short periods and quit each of them because of

his condition. He spent a few days in a Soldiers'

Hospital and was transferred to the Soldiers' Home
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(K. 22). He testified that be worked for brief iii-

teiTals at various jobs until 1981 and quit each of

them because of his condition (R. 23-24). Since

19»^1, he has worked twice for brief periods (R. 24).

He testified that he had been treated by several phy-

sicians (R. 24) and that he has been in niunerous

o-overnnient hospitals for brief intervals (R. 28).

He testified that he is still losing weight, has night

sweats, coughs, raising mucous and often blood, has

]>ains in chest and fever, is nervous and sleeps hard-

ly at all, that his heart bothers him. His present

weight of 145 pounds is four and one-half pounds

under his weight at enlistment in service, although

in the army he reached a weight of 167 or 170

pounds (R. 24).

He testified that he drinks occasionally and has

done so since 1920; that he has nervous convulsions

whether he drinks or not (R. 25).

On cross examination ])laintiff testified in refer-

ence to hos])italization at Whip])le Barracks, Ari-

zona in 1919:

Q. You had some trouble down there and
you were discharged for being drunk, weren't

vou'?

A. That was the charge, yes. (R. 26).

He testified that he became absent without leave
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iToni a Goveriuneiit liospital in Tennessee in 1921,

from the government hospital in Walla Walla in

1924 (R. 26) and again in 1925 (R. 27) ; that lie

had ))een in jail for drunkenness at different times

and had been arrested for drunkenness at Yakima

approximately twenty times (R 28).

He testified that he had claimed and received an

allowance for wages lost in reporting to Government

institutions for physical examination; that he w^as

placed in vocational training in 1922 or 1923 and

*^quit of his own accord'' after seventeen or eighteen

days (R. 28).

Plaintiff* 's Exhibit 2, which was admitted in evi-

dence, which is a report of a |)hysical examination

made by Dr. Pierce, discloses a diagnosis of dee))

])eribronchial tuberculosis with loss of strength and

neurasthenia, giving the prognosis, however, as

good. The service records or records known as the

Adjutant General's office file, plaintiff's Exhi})it No.

1, discloses that the assured had bronchitis, heart

trouble and a venereal disease i)rior to his muster

into the Federal service and before the issuance of

his war risk insurance contract, which is the basis

of the present suit. It likewise discloses that he had

since childhood a number of diseases and had al-

ways been in a rather sickly and weakened condi-

tion, all of which was showm to exist before his in-

duction into the Federal service.



10

Elmer Day tesliHed that plaintiff worked for liini

for eight or ten days in 1924 or 1925; that i)huntiff

ai)[)eared weak, eouglied a little and quit work; that

lie saw^ plaintiff* in hed the next day when he had a

slight hemorrhage and spat blood in a waste pax)er

basket (R. :10),

Fred Jackson testified that he operated an orch-

ard; that plaintiff worked for him in 1924 and

19:>1 ; that ])laintift' comjdained of his lungs and

witness had seen him spit blood; that ])laintiff would

do liis share of work for three days or a w^eek and

quit; that he imagined had plaintiff* stayed with him

there would have been available three years of work

between 1924 and 1931 (R. 32-38).

Plaintiff's father testified that plaintiff did not

look well just ])efore discharge from service; that

he had seen plaintiff* often since he moved to Yaki-

ma (December, 1923—R. 20); that ])laintiff drank

some; w^as nervous and would go into convulsions;

that plaintiff* would work a little and have to lay

off"; that he was unahle to stand anything (R. 3i4).

Dr. Duncan testified that he had examined i)lain-

tiff' "two or three weeks prior to the triaT' and

once "two or tliree years ])rioi' to the triaT'. He
examined ])laintiff foi' the i)urj)oses of the trial,

took a history from plaintiff and took the history

into account in making his diagnosis (R. lio).
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In the opinion of the witness '^plaintiff was suf-

fering from a chronic tubercular condition; that it

was in an advanced stage, but not active at the

present time; that he prescribed that the plaintiff

should not work at hard labor or expose himself and

should live a quiet, easy life; that rest is essential

at all times in the treatment of tuberculosis; that

labor would aggravate his condition; that, in his

opinion, the man should never engage in liard labor;

that he couldn't engage in work of any kind con-

tinuously." (E. 36).

In response to a hypothetical question (R. 36-40)

from which was omitted any reference to plaintiff* 's

neglect of his condition as showai by his own testi-

mony of absences without leave from Grovernment

hospitals, drunkemiess and arrests for drunkenness,

the witness was permitted to testify over defend-

ant's specific objection, to an opinion that ])]aintiff

was 'Hotallv and permanentlv disabled from the

date of his separation from the service" (R. 40).

The witness believed

—

that a case of incipient tuberculosis could be
absolutely cured, but that in the case of plain-

tiff', he believed that a jDermanent arrest was not
possible, and that while plaintiff's tuberculosis

might be arrested for a time, it would break
down with fatigue and become active and be so

throughout the man's life. (R. 40-41).

The witness thought tuberculosis could be ar-
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rested Imt ii<»t iibsolutely cured; that when ^'aii ar-

rested ease of tuberculosis flared up, that the patient

was out of luck'^ (R. 42) ; that arrested tuberculosis

acts as a vaccination against subsequent attacks ''to

a great extent" ])erliaps accounting for some degree

of inununity in tlie white race (R. 43) ; that ''the

effect of heavy drinking on a tubercular patient

would be adverse ; but that a moderate use of alcohol

wniuld be beneiicial; that he could not remember the

date of his first examination; that he kept no otfice

notes and that the only treatment he recommended

was that plaintiff' take life easy" (R. 44).

Dr. J. L. McDonald examined i)laintitt* Octo))er 5,

1933, diagnosed "tuberculosis, moderately advanced

in both lungs" for which he prescribed dry climate,

mental and physical rest. For plaintiff' to engage

continuouslv in anv kind of w^ork would ])e injurious

to his health and that his condition was reasonably

certain to last throughout his lifetime. In response

to the same hypothetical question asked Dr. Duncan

(R. 36-40) the witness was permitted to testify, over

the same objection ])reviously interposed by de-

fendant, to an opinion that plaintiff* was "totally

and permanently disabled at the date of his sei)ara-

tion from the service on May 28, 1919." (R. 47).

On cross exannnation the witness testilied that he

had

—

appeared as a witness in a number of war risk
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insurance cases; that tlie fee lie was to receive
for his testimony was contingent upon plaintiff

winning the case and that he would not come
into court for less than a fee of $250. (R. 47).

In response to a question of the Court tlie witness

reix)rted his findings as to plaintiff's condition as

'* moderately advanced tuberculosis, ])ossi])ly ac-

tive.'' (R. 49).

Dr. Storgaard examined plaintiff* first in 19ol,

and treated him for pleurisy. He had examined

plaintiff* several times since, making a diagnosis of

^'chronic, moderately advanced, pulmonary tubercu-

losis, pleurisy and cardiac hypertrojdiy" (T\. 51).

He considered plaintiff' unable to engage in any kind

of labor continuously and the disability reasonably

certain to last throughout life. In res])onse to the

same hypothetical question asked Dr. Duncan (U.

36-40) the witness was permitted to testify over de-

fendant's objections to an opinion that i)laintiff was

^* totally and ])ermanently disabled at the date of his

discharge from the United States Army May 28,

1919" (R. 52).

On cross examination the witness testified that he

was *^ charging the plaintiff for his testimony what-

ever the plaintiff chose to pay; that he found the

plaintiff*'s tuberculosis in 19H1 active; that he had

no record of his examinations; that his tiles and

records had been lost and he was testifying from

memory absolutely" (R. 5)3).



14

Dr. Tracy testilled that he first examined jjlaiii-

tiff in August, 1931, and examined him again a few

days before the trial ; that he made a complete men-

tal and nervous examination and concluded that

})laintiff '^was sutfering from asthenia which means

a general weakening of the greater nniscular physi-

cal system" (R. 55) ; that asthenia is a nervous con-

dition associated with neurasthenia which is a per-

manent condition; that ''even without tul)erculosis

plaintiff would not be able to work" (R. oG). The

witness was asked the same hypothetical question

asked Dr. Duncan (R. :>6-40) and over the same ol)-

jections was ])ermitted to testify to an o])inion that

plaintiff was *' totally and ])ermanently disabled at

the date of his separation from the service May 28,

1919" (R. 57).

On cross examination the witness testitied that he

had

—

testified as an expert witness in a large num-
ber of war risk insurance cases; maybe 15 or

20; that lie had made no ])articular arrange-
ments about his fee for testifying in this case;

that he did have an understanding that he would
be i)aid a reasona))le fee for his services and
that his fee in the case was to be contingent u])-

on tlie winning of the suit (R. 57)
;

that lie ^Svonld ex])ect at least ^1^300.00 as a fee";

that at the present time he was practicing in Seattle

'M)ut 1 haven't had an office in Seattle for a period

of about two vears " "
'^

I have been taking



15

care of regular cases, and acting- as expert witness''

(R. 58).

The witness further testified

—

that the long continued use of alcohol might af-

fect plaintiff's stomach and might affect him
mentally, hut that it didn't have an adverse
affect on a man's nervous system; that un-
douhtedly one of the hest treatments for a neu-
rasthenic ])atient was to give him a drink occa-
sionally. * * * flia( ordinarily a nervous
l)erson required but little liquor to become in-

toxicated, but that in his opinion nothing that
plaintiff' could have done would have changed
his condition of total and permanent disalulity

after he was discharged from the armv. (Ti.

59-60).

Defendant called Dr. Feaman who had examined

plaintiff* August 11, 1931, and found ''])ulmonary

tuberculosis, chronic, moderately advanced, healed,

with chronic bronchitis, moderate -^ * ^ jiq ^yj.

dence of active tuberculosis" (R. 61-62). The wit-

ness thought that there were ''many occupations

(plaintiff) could follow and which would very much
improve his mental attitude" (R. 63).

On cross examination the witness testified that ex-

cessive use of liquor would have a bad effect on any

chronic disability; that work would reactivate tu-

berculosis but that a person witli arrested tubercu-

losis could engage in light labor, could drive a taxi-

cab in Seattle; that chronic neurasthenia miglit be
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detrimental to oiic suiTorinii- from tuborcnlo.^is. (R.

64).

Defendant's witness, Dr. Tollefson, examined

plaintiff in February, 1924, making a chest exam-

ination only and finding- nothing to indicate the

presence of tuberculosis (R. 65) ; '* There was no

clinical evidence of pulmonary condition—])ulmon-

ary tu])ercu]osis'' {R. 66). The witness testified

that a man with active tuberculosis could not work

but that ^'if not active he mav be far advanced

* * -^ and still be a'ble to work" (E. 67).

Harry Telfer saw plaintiff a great many times

during the years 1925 to 1927; that ''the said Wil-

liams * "' * had no physical or mental disabil-

ity in so far as the said Telfer observed, except

that " " '^ w4ien '^ * ^' Williams was under

the infiuence of alcoholic beverages; that Williams

during ^ -^ ^ 1925 to 1927 was frequently intoxi-

cated'' (K. 68-69).

'4\ichard Snyder * ^ * comptroller of tlie

Forest Lumber Company at Elcho, Wisconsin ^ * ^

during ^ * "" 1925 to 1927 ^ * ' was well

* ^' * acquainted witb the plaintiff, Thomas Bee

Williams "' * * and '^ * ^' observed no nien-

tal or ])hysical disability of the ])laintiff * '^ ex-

cept '^^ * * when '^ * " Williams was under

the inlluence of intoxicating liquors, which was on



17

a great many oeeasions.'' To the same effect were

the observations of Nick Visser (R. 69-70).

R. D. Lang, police officer of Yakima, testified that

he had known plaintiff since 1928; recalled having

arrested him and had observed him on the streets.

The witness testified:

'^Generally when I noticed him he would be
under the influence of liquor, or partially under
the control of liquor" (R. 71).

H. W. Hanson testified by deposition that he had

known plaintiff about ten years; that '^from his ob-

servation plaintiff seemed to be a very heavy drinker

and he had seen him under the influence of liquor

several times"; that "I never observed any physical

disability"; and that ''plaintiff's reputation for so-

l)riety in the community wasn't good" (R. 72).

The deposition of Dr. C. O. Decker who had

''known plaintiff* about ten years ago for a period

of two years or better, shortly after the war" and

who had "examined the plaintiff'" was excluded on

plaintiff' 's objection "on the ground of privilege

existing between a doctor and his patient" (R. 73),

and the material parts of the deposition of Dr.

Dailey were excluded upon the same ground (R. 74),

although there was admitted the testimony of Dr.

Dailey that plaintiff' is "a very unreliable man and

has a ])oor re])utation for veracity". (R. 74.)
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With the exhibits tlie foregoing constitutes the

su])stanee of all the evidence adduced at the trial.

Tn connection with the assured 's voluntary relin-

quishment of the training facilities afforded him by

the Government, and in connection likewise with his

failure to ])rove an effort or lack of ability to tit

himself for a more renumerative position requiring

less mamuil labor than that to which he was ordi-

narily accustomed, the attention of this Court is di-

rected to the case of Proechel v. Tnited States, 59

Fed. (2), (U8. in which it was held that the Imrden

rested upon the plaintiff* of showing a lack of ]ihysi-

cal or mental ca])acity to acquire such training as

would tit him for some lucrative em]doyment.

Tn the Proechel case the Court of Appeals for the

Eighth Circuit stated as follows, in its o])inion:

By way of illustration, let us sui)])ose two
youths entered the military service. They were
mentally equally endowed, had only a grade
school education, and with no experience exce])t

as farm hands. Each contracted a disease that

resulted in the ])ermanent ankylosis of the

joints of his ankles so that no longer could he
do a farmer's work. Opportunity for training

for other work was offered them. One gras])ed

that o])])ortunity and made of himself a lawyer.

The other rejected the op])ortunity, perhaps (as

within conunon knowledge many times has

hai)])ened) fearing he would ovenn^me his han-
dica]) and so lose the ])riyilege he prizes of liv-

in<>- without toil. The lirst wished to and did
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overcome the handica]) of ankylosis. The sec-

ond cherished and preserved it as capital from
which through life he might draw dividends.
Both had contracts of war risk insurance. The
first certainly cannot prove that by reason of
his handicap it is now impossible for him con-
tinuously to carry on a substantially gainful
employment. All the second could prove is that,

by reason of his handicap and his refusal to

overcome it, it is now impossible for him to earn
a living by his own efforts in any trade or occu-
pation. The second can no more make out a

case than could the first.

When the reliance of an insured is on a dis-

ease of the body of such a nature as that it does
not necessarily disqualify him permanently for
all occupations whatever, it is competent for
him to prove his lack of experience, schooling,
and training as having relevancy to his ahility

to carry on any substantial gainfid occupation,
but he has the burden also of shoiving either

lack of mental capacity or of opportunity or of
both to acquire such training as would jit him
for some reasonably remunerative employment.

POINTS AND AUTHORITIES

I.

THERE IS NO SUBSTSANTIAL EVIDENCE
OP THE PERMANENCE ON FEBRUARY 2,

1919, OF ANY TOTAL DISABILII^Y THEN
EXISTING.

Falbo v. United States, 64 F. (2d), 948 (C.

C. A. 9th).

Affirmed, 291 U. S. 646.
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United States v. Lwmhra, 63 P. (2d), 796
(C. C. A. 2nd).
Affirmed, 290 U. S. 551.

United States v. Rentfroic, 60 F. (2d), 488
(C. C. A. 10th).

II.

THE COURT ERRED IN THE ADMISSION
OF TESTIMONY BY WITNESSES QUALI-
FIED ONLY AS PHYSICIANS THAT PLAIN-
'I'TPF WAS TOTALLY PER'MANENTLY DIS-

ABLED.

United States v. Sauls, 65 F. (2d), 886 (C.

C. A. 4th)

;

Prcvette v. United States, 68 F. (2d), 112
(C. C. A. 4th)

;

Miller v. United States, decided June 8.

1934 (C. C. A. 5th) ;

United States v. Matorij, decided June 21,

1934 (C. C. A. 7th) ;

"

Harris v. United States, 70 F. (2d), 889
(C. C. A. 4th).

ARGUMENT

THERE IS NO SUBSTANTIAL EVIDENCE OF
THE PERMANENCE OP TOTAL

DISABILITY.

The affirnuiuce by llic Supreme Court in a i)er
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euriaiii opinion (291 U. S. ()4G ; in FaJhu r. Vnlfed

States. 64 F. (2d), 948 (G. C. A. 9tli) definitely es-

tablished the requirement in war risk insurance

cases of substantial evidence of total diability oc-

curring during the life of the contract and then

reasonably certain to be permanent during life-

time. United States r. McCrearij, bl F. (2d), 804

(C. C. A. 9th).

Plaintiff's case is legally deficient for the want of

any substantial evidence of the permanence of total

disability, a burden '*not carried by leaving the

matter in the realm of si)eculation'\ Ignited States

V, neutfrou\ 60 Fed. (2d), 488 (C. C. A. 10th).

Plaintiff introduced no factual medical testimony

concerning his i)hysical condition })rior to 1930, or

1931 (P. 35, 46, 51, 55) and successfully excluded,

on the ground of privilege, the depositions of two

]:)hysicians, at least one of whom had ''known plain-

tiff about ten years ago for a period of two years"

(P. 73). The strongest evidence in sup])ort of the

])laintiff's claim is the record in service of chronic

))ronchitis and suspected incipient jmlmonary tul^er-

culosis (Plaintiff's Exhibit 1) and the diagnosis of

activity of tuberculosis within a short time after

discharge (Plaintiff's Exhibit 2).

Tlie authorities have recognized inci])ient tuber-

culosis as a condition requiring rest and treatment

and, therefore, totally disabling (XieoJn/j /•. United
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Sfides, 51 F. (2d), 170 {C. C. A. lOtli) ; lu/gen v.

United States, 58 F. (2d), 616 (C. C. A. 8th) ; Unit'

ed States h\ Stacl\ 62 F. (2d), 1056 (C. C. A. 4th),

but with equal uniformity of decision have held sueh

condition does not of itself mature a contract of in-

surance against total disability *' reasonably certain

"" " "^ (to) continue throughout the life of the

person suffering from it." (Treasury Decision No.

20, sHj)r(f.)

In the case of United States v. Messinger, 68 F.

(2d), 284 (€. C. A. 4th) it was said by Judge Parkei^

(p. 237):

'*To say that a man who has an arrested case

of tuberculosis, or a case which can be arrested

with proper treatment, is totally and perma-
nently disabled, because he cannot do heavy
labor or work amid all conditions, is to adopt a

theory contrary to human experience and one
which has been repudiated by the courts in a

])ractically unbroken line of decisions. See par-

ticularly Ivey V. United. States (C. C. A. 4th)

67 F. (2d) 204; United States v, Diehl, supra;
United States v. Rosboroiajh (C. C. A. 4th) 62

F. (2d) 348; Unite;d States v. Stack, supra;
Krpjen v. United States (C. C. A. 8th) 58 F.

(2d) 616, 620."

A further list of cases denying recovery on a con-

tract of war risk insurance for merely incii)ienl tu-

berculosis is set out in the footnote below.

^

*Nicolay v. UmU-d Slates, 51 F. (2d) 170. 173 (CCA. lOth) ; Hiit v.

United States 56 F. (2d) 80. 82 (CCA. 10th; Roberts v. United States.

57 F. (2d) 514 515 (CCA. 10th): Eqifcn v. United States. 58 F. (2d>
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In many respects the instant case is analogous to

United States v. Bentfrow, supra, cited with ap-

proval by this Court in Falbo v. United States, 64

F. (2d), 948 (C. C. A. 9th), in which it is said (p.

489):

^* There is evidence sufficient to support the
trial court's finding that the insured was suffer-

ing from pulmonary tuberculosis when he was
discharged from the Army. There is no evi-

dence, however, of the permanence of the dis-

ability. The only direct evidence on the subject
is that of Dr. Calhoun, who testified that in

1922 his condition was not a permanent one,

and that the disease would probably have been
arrested if the insured had followed the treat-

ment suggested. It is suggested by apjjellees

that liability exists unless the evidence affirma-

tively discloses that the condition was not a

permanent one. We are cited to Humble v.

United States, 49 F. (2d) 600, 601, where the
District Court allowed a recovery because it

was 'impossible to say that the disease would

616, 618-619 (CCA. 8th): United States o. Renthow, 60 F. (2d) 488.
489 (CCA. 10th; Garrison v. United States, 62 F. (2ci. 41. 42 (CCA.
4th: United. States v. Diehl, 62 F. (2d) 343 (CCA. 4th); United States

V. Rosborouqh, 62 F. (2d) 348 (CCA. 4th) ; United States u. Peters, 62
F. (2d) 977, 980 (CCA. 8th) ; United States v. Stack. 62 F. (2d) 1056
(CCA. 4th) ; United States v. Thompson, 63 F. (2d) 111 (CCA. 4th),
certiorari denied. 289 U. S. 75 8: Andrews v. United States, 63 F. (2d) 184
(CCA. 8th): Walters v. United Slates. 63 F. (2d) 299. 301 (CCA.
5th): Mason u. United States. 63 F. (2d) 791. 793 (CCA. 2nd): United
States V. Hodson, 64 F. (2d) 119 (CCA. 8th) : McCleary v. United States,

64 F. (2d) 1016 (CCA. 9th), certiorari denied 1-15-34; United States

V. Harrell. 66 F. (2d) 231. 233 (CCA. 10th) ; United States v. Younger,
67 F. (2d) 149 (CCA. 4th): Ivey v. United States, tl F. (2d) 204
(CCA. 4th): Denning v. United States. 68 F. (2d) 23 (CCA. 2d):
Prevette v. United States. 68 F. (2d) 112 (CCA. 4); United States v.

Gwin, 68 F. (2d) 124 (CCA. 6th): United States v. Messinger. 68 F.

(2d) 234 (CCA. 4th): Huffman c. United States. 70 F. (2d) 266
(CCA. 4th) : United States v. Lancaster. 70 F. (2d) 515 (CCA. 4th) :

Puckett V. United States, 70 F. (2d) 895 (CCA. 5th); United States v.

McShanc, decided May 9. 1934 (C C:.A. 10th).
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not continue active I'or the rest of his life/ But
the ))urden of proof is upon the phuntift' to

])rove that, the clisal)ility was permanent, that

is, 'founded upon conditions whieh render it

reasonably certain that it will continue throuuh-
out the life of the person suffering- from it.'

This burden is not carried by leavino- the matter
in the realm of speculation. *

**Such cases as these, which are as frequent as

they are unfortunate, make a strong apj)eal to

the sym[)athies. An incipient tubercular stands
at a crossroads: If he continues his ordinary
activities, his condition is a hopeless one. On
the other liand, if he will follow a program of

com])lete rest and wholesome nourishment for

an indicated ])eriod. the chances are strongly

in favor of an arrested condition and a substan-

tial cure. Many times the choice is a hard one,

])articularly w^hen the economic circimistances

of the insured are considered. But we cannot
l^elieve that liability u])on these contracts of

insurance should be determined ])y the conduct
of the insured after the policy has lapsed, nor
by economic circumstances which may influence

tliat conduct. We can iind no support, in this

record, for a finding that the tuherculosis with
which insured was aft'licted had progressed to

the incurable stage when his policy lapsed in

August. 1919. For that reason, the motion of

the govermnent should have been sustained. For
a strikingly similar case, see Eggeti v. United
States (C. C. A. 8) 58 F. (2d) (>16.''

The record does not siiow tliat plaintiff has made

any real effort to eff'ect a cure of his condition, un-

less the discontinuance of many jobs of intermit-

tent character ))ecausc ''too sick \o work, hours too
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long'' (1\. 26) or '*oii account of weakened condi-

tion" (R. 23) and abandonment of vo(*ational train-

ing ''of his own accord" after seventeen or eighteen

days (R. 28) may be so considered, and neglect of

his condition is shown ])y liis testimony that he was

AWOL (absent without leave) from Government

hospitals (R. 2(i) ; that he was dismissed from a

Government hos])ital for drunkenness (R. 27) ; and

from another on a charge of drunkenness (R. 26)

;

that lie was arrested for drankemiess at Yakima

** approximately twenty times" (R. 28). Tlie rec-

ord is replete with testimony of plaintiff's drinking

(R. 28, 71, 72, 21, 25, 27, 33, 34, 69, 70).

In FAjgen v. United States, 58 F. (2d) 616 (C. C.

A. 8th), it is said (p. 620):

ii^ * * an insured may not convert a total

temporary disability existing before lapse into

a total permanent disability by neglecting his

condition after lapse, and the failure to take
treatment may destroy whatever probative
value death or permanency of disability occur-

ring after lapse would otherwise have."

And to the same effect are United States v. (iallo-

icay, 62 F. (2d) 1057 (C. C. A. 4th); Walters v.

United States. 63 F. (2d) 299 ((J. C. A. 5th) ; Unit-

ed States r. Iveij, 64 F. (2d) 653 (C. C. A. 10th);

United States v. Bentfrow, 60 F. (2d) 488 (C. C. A.

10th); I^nited States r. MeCanlleij, 68 F. (2d) 'MO
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(C. C. A. 7th) ; United States i\ Hill 62 F. (2(1)

1022 (C. C. A. 8th).

The long and unexplained delay in the assertion

of claim (R. 4-5) is strong evidence that plaintiff

was not totally ])ermanently disabled during the

life of the insurance contract {Lumhra v. United

States, 290 U. S. 551) and plaintiff' 's reliance ui)on

the testimony of physicians who did not examine

him ])rior to the year 1930 (R. 35, 46, 51, 55) illus-

trates the speculative character of his evidence. Ex-

cluding as ])rivileged factual medical testimony re-

lating to earlier years, plaintiff* relied ui)on physi-

cians employed on a contingent fee basis (R. 47,

58) who had testified in many like cases (R. 47,

57). The years between February 2, 1919 and 1930

are inadequately bridged, for although alleging to-

tal permanent disability more than fourteen years

prior to the trial, plaintiff* not only failed to call

availa})le medical witnesses familiar with his condi-

tion in the years before 1930 (Cf. United States r.

Blackburn, 33 F. (2d) 564 (C. C. A. 9th) who might

have su])i)orted any just claim, but endeavored suc-

cessfully to exclude the testimony of such witnesses.

His evidence is speculative, (Cf. United States i\

Kerr, 61 F. (2d) 800 (C. C. A. 9th) ; United States

V. Koskeij. decided June 11, 1934 (C. C. A. 9th);

United States v. Hill 62 F. (2d) 1022 (C. C. A. 8th)

and ])laintiff' lias wholly failed to meet the requirc^-

ment ot substantial evidence of pc^rmanence. FaU)o
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V. United States, 64 F. (2d) 948 (C. C. A. 9th) af-

finned, 291 U. S. 646 ; United States v. Rentfrow, 60

P. (2d) 488 (C. C. A. 10th) ; Egffen v. United Stairs,

58 F. (2d) 616 (C. C. A. 8th).

II.

THE COURT ERRED IN THE ADMISSION 01-^

l^ESTIMONY BY WITNESSES QUALIFIED
ONLY AS PHYSICIANS THAT PLAIN-

TIFF WAS TOTALLY PERMA-
NENTLY DISABLED.

Plaintiff's medical witnesses should not have

lieen pei'mitted to invade the province of the jury

and express opinions concerning the ultimate ques-

tion to be determined by the trial. Prevette v. Uni-

ted States, 68 P. (2d) 112 (CCA. 4th) ; Miller v.

United States, decided June 8, 1934 (CCA. 5th)

;

United States v. Matory, decided June 21, 1934

(CCA. 7th); Harris v. United States, 70 F. (2d)

889 (CCA. 4th).

Tiie reasons for the exclusion of such testimonv

are stated by the Fourth Circuit in a per curiam

opinion {United States v, SauU, 65 F. (2d) 886,

887) as follows:

The witness was asked the question; '*I ask
you Mr. Iseley, from your observation of him,
whether or not, in your opinion, since you first
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knew him, in 1928, up to now, he has been able

to engage eontinuously in any gainful occupa-

tion?" And he answered: ''No, sir, his physical

condition was such he could not."

We think tliat this question and answer were

clearly objectionable, in that they invaded the

])rovince of the jury, and that this objection is

valid irrespective of whether the wntness be a

lay witness or an expert. The ultimate question

on the totality of disability w^as whether plain-

tiff was able to follow continuouslv a substan-

tially gainful occupation. What is meant by

continuously in the regulations construing a

war risk i)olicy is a question of law. See Car-

ter V. IL S. (C. C. A. 4th) 49 F. (2d) 221. The
same is true as to what is to be deemed a gain-

ful occupation under these regulations. The
question ])ermitted the witness to settle these

questions of law for himself, and, applying this

law to the facts within his knowledge, to try

the very question which the jury had been im-

l)aneled to try. This should not be permitted.

Spokane d J. K, R, Co. v. United States, 241

U. S. 344, 86 S. Ct. 668, 60 L. Ed. 1031 ; National

Cash Register Co, i\ Leland (C. C. A. 1) 94 F.

502; Safety Car Heating dc Lighting Co, i\

Goald Coupler Co, (C. C.A. 2) 239 F. 861, 865;

Ciist/ner Fleet roli/tir Alkali Co, v. Davies (C. C.

A. 2) le54 F. 938, 942; Standard Fire Fxtin-

guisher (Jo)npan/j v. Heltman (C. C. A. 6) 194

F. 400, 401; Smith r. Board of Commissioners

of Lexington, 17(i X. (\ 477, 97 S. E. 378; Ker-
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ner v. Southern By, Co.. 170 N. C. 94, 97, 86 S.

E. 998; Deppe v. Atlantic Coast Line R, Co,,

154 N. C. 523, 524, 70 S. E. 622; PJiifer v, Caro-

lina Cent, R, Co,, 122 N. C. 940, 29 S. E. 578;

Marks v, Harriet Cotton Mills, 135 N. C. 287,

47 S. E. 432; 22 Corpus Juris, 502, and cases

there cited.

The further objection to such testimony was

promptly made (R. 40) that the hyopthetical ques-

tion upon which it was based did not fairly set out

the matters in evidence. The hypothetical question

wholly ignored the plaintiff's neglect of medical

treatment (R. 26) and conduct inimical to cure (R.

26, 27) established by plaintiff's own testimony al-

though the Courts have clearly stated that consid-

eration must be given to such factors in determining

the essential element of permanence. Eggen v. Unit-

ed States, 58 P. (2d) 616 (C. C. A. 8th) ; United

States V, Rentfroiv, 60 F. (2d) 488 (C. C. A. 10th)
;

United States v, Gallotvay, 62 F. (2d) 1057 (C. C.

A. 4th).

CONCLUSION

It is respectfully submitted that the judgment for

plaintiff rests upon speculative evidence ; that there

is no substantial evidence of the permanence of total

disability during the life of the contract; that the

Court erred in admitting opinion testimony upon
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the ultimate question to be determined by the trial;

and that the judgment herein should be reversed.

JAMES M. SIMPSON,

United States Attorney.

Will G. Beardslee,

Director, Bureau of

War Risk Litigation.

Wilbur C. Pickett,

Special Assistant to

the Attorney General.
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2 United States of America

In the District Court of the United States, Western

District of Washington, Southern Division.

No. 8120

MARTHA M. LaFAVOR, Administratrix of the

Estate of CHARLES V. LaFAVOR, Deceased,

and LUCY ANN LaFAVOR,
Plaintiffs,

vs.

UNITED STATES OF AMERICA,
Defendant.

THIRD AMENDED COMPLAINT.

Comes now the plaintiffs and for cause of action

alleges

:

I.

That the plaintiff, Martha M. LaFavor, adminis-

tratrix of the Estate of Charles V. TjaFavor, de-

ceased, is a resident of Pierce County, Washington,

and tliat she is the duly appointed, qualified and

acting administratrix of the estate of Charles V.

LaFavor, deceased; that said Charles V. LaFavor,

deceased, died in Puyallup, Pierce County, Wash-

ingtou, on January 11, 1932; that the above en-

titled cause was pending at the time of his death

and said Charles V. LaFavor was the original plain-

tiff herein; tliat tlie ])hiintiff, Lucy Ann LaFavor,

is the mother of said deceased, and is the original

beneficiary, named in tlie War Risk Insurance policy

hereinafter described.
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11.

That in the month of October, 1917, desiring to be

insured against the risks of war said Charles V.

LaFavor, deceased, applied for a policy of war risk

insurance in the sum of $10,000.00, and thereafter

there was deducted from his monthly pay the sum

of $6.40 per month, and subsequently thereto there

was duly issued to him a policy of war risk insur-

ance by the terms whereof the defendant agreed to

pay said Charles V. LaFavor, deceased, the sum
of $57.50 per month in the event he suffered total

and permanent disability while said policy was in

full force and effect; that after his aforesaid dis-

charge, the said Charles V. LaFavor, deceased, be-

lieving that said war risk insurance had [1^]

elaj^sed, made application and was granted rein-

statement of $3,000.00 thereof, that the original

war risk insurance in the sum of $7,000.00 is the

only policy in question herein.

III.

That about the month of January, 1918, said

Charles V. LaFavor, deceased, contracted scarlet

fever and pleurisy, and later in the month of Sej^-

tember, 1918, in the Argonne Forests, France, said

Charles V. LaFavor, was wounded from a fragment

of a high explosive shell, and from concussion was
thrown into a shell hole and partially buried caus-

ing a severe shock to his nervous system and com-

plicated injuries to his spinal column, and as a re-

•Page numbering appearing at the foot of page of original certified
Transcript of Eecord.
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suit of the foregoing developed liypertrophie arth-

ritis of the lumbar spine, causing partial paralysis

of the left leg and caused internal injuries to his

lungs, liver and heart, that as a result of the fore-

going said Charles V. LaFavor was discharged as

aforesaid totally and permanently incapacitated

from following continuously any substantially gain-

ful occupation by reason whereof he became en-

titled to receive from the defendant the monthly

payments on $7000.00 of the original war risk in-

surance, granted said Charles V. I^aFavor, deceas-

ed, as provided in said policy of war risk insur-

ance, in case of total and permanent disability.

IV.

That said Charles V. LaFavor, deceased, made

due proof of said total and permanent disability to

the defendant and had demanded payment of the

aforesaid amount, but the defendant has disagreed

with said deceased and has refused and still re-

fuses to pay the same or any part thereof.

WHEREFORE, plaintiffs demand judgment

against the defendant in the sum of $7,000.00 and

any additional amount or amounts that may be due

under the terms of said policy of war risk insur-

ance as plaintiff's respective interest may be, [2]

together with their costs and disbursements herein.

A. W. NEWMAN
Attornev for Plaintiff.
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State of Washington,

County of Pierce—ss.

Martha M. LaFavor, being first duly sworn on

oath deposes and says : That she is one of the plain-

tiffs in the above entitled action; that she has read

the foregoing third amended complaint, knows the

contents thereof and believes the same to be true.

(Signed) MARTHA M. LaFAVOR

Subscribed and sworn to before me this 29th day

of September, 1933.

[Notary Seal] A. W. NEWMAN
Notary Public in and for the State of Washington,

residing at Tacoma.

[Endorsed] : Filed Sep. 30, 1933. [3]

[Title of Court and Cause.]

ORDER JOINING PARTY PLAINTIFF.

This matter coming on regularly for hearing on

motion of E. C. Whitley, Special Representative for

the Attorney General of the United States, and the

Court having been advised in the matter, it is

herebv

ORDERED that Lucv Ann LaFavor, mother of

the deceased plaintiff herein, Charles V. LaFavor,

be made a party plaintiff in the within action within

five (5) days from the date of this order; or in the

alternative it is

ORDERED that the said Lucy Ann LaFavor be

joined herein by being made a party defendant and

served in the usual manner.
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Done in OiDen Court this 26th day of September,

1933.

(Signed) EDWARD E. CUSHMAX,
Judge.

O.K.

A. W. NEWMAN,
JOHN T. McCUTCHEON,

Attorneys for Plaintiff.

[Endorsed] : Filed Sep. 26, 1933. [4]

[Title of Court and Cause.]

ANSWER TO SECOND AMENDED
COMPLAINT.

Comes now the United States of America, defend-

ant, above named, by Anthony Savage, United States

Attorney, Western District, Washington, Tom
DeWolfe, Assistant United States Attorney, same

district, and Joseph Mallery, Assistant United

States Attorney, same district, and for answer to the

p]aintiff*'s second amended complaint, lierein admits,

denies, and alleges as follows:

I.

It is admitted that Charles X. LaFavor died Janu-

ary 11, 1932, and that the al)ove entitled cause was

pending at the time of his death, ])ut denies that it

has sufficient information or knowledge to form a

belief as to the truth or falsity of the remaining

allegations therein contained, and therefore denies

the same.
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II.

It is admitted that while in military service

Charles Y. LaFavor applied for and was granted a

policy of War Risk Term Insurance in the amount

of $10,000 (ten thousand dollars), by the terms of

which defendant agreed to pay said Charles V.

LaFavor the sum of $57.50 (fifty-seven dollars and

fifty cents) per month in the event he died or suf-

fered permanent and total disability while said

policy was in full force and effect.

It is admitted that subsequent thereto said Charles

V. LaFavor made application for and was granted

reinstatement of $3,000 (three thousand dollars) of

the original $10,000 (ten thousand dollars) insur-

ance granted, and that the same was later converted

and was in full force at the time of the insured's

death. [5]

III.

For answer to Paragraph III of plaintiff's Sec-

ond Amended Complaint, the defendant denies each

and every allegation contained therein.

IV.

For answer to Paragraph IV of plaintiff's Second

Amended Complaint, the defendant denies each and

every allegation contained therein.

FOR A FURTHER ANSWER and by way of a

FIRST AFFIRMATIVE DEFENSE, defendant

alleges as follows

:

I.

That the $10,000 (ten thousand dollar) War Risk

Term Insurance granted Charles V. LaFavor during
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his period of service lapsed for iioii-pa}Tiieiit of the

premium due thereon April 1, 1919, and was not in

force or effect thereafter except for the $3,000

(three thousand dollars) thereof which was rein-

stated and in force at the time of his death.

WHEREFORE, having fully answered, the de-

fendant prays that this action be dismissed and that

it may go hence without day and recover its costs

and dislmrsements herein.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Assistant United States Attorney.

JOSEPH A. MALLERY,
Assistant United States Attorney. [6]

United States of America,

Western District of Washington,

Southern Division.—ss.

Tom DeWolfe, being first duly sworn, on oath

deposes and says: That he is Assistant United

States Attorney for the Western District of Wasli-

ington, Southern Division, and as such makes this

affidavit on behalf of the defendant herein; that he

has read the foregoing Answer, knows the contents

thereof, and l)elieves the same to be true.

TOM DeWOLFE

Subscribed and sworn to l)efore me this 25 day of

Se])tember, 1933.

[Seal] E. W. PKTTIT,

Deputy Clerk, U. S. District Court, Western District

of Washington.
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Received a copy of the within this 25 day of Sej^t.,

1933.

A. W. NEWMAN,
Attorney for Plaintiff.

[Endorsed] : Filed Sep. 25, 1933. [7]

[Title of Court.]

RECORD OF PROCEEDINGS:

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof on the

30th day of September, 1933, the Honorable Edward
E. Cushman, U. S. District Judge presiding, among
other proceedings had were the following, truly

taken and correctly copied from the Journal record

of said Court as follows

:

No. 8120

[Title of Cause.]

RECORD OF HEARING.

On this 30th day of September, 1933, this cause

comes on for hearing on motion of the Government

to strike the cause from the trial calendar, plaintiff

appearing by J. T. McCutcheon, Esq., her attorney.

Telegram from Lucy Ann LaFavor is filed, the tele-

gram being authorization for A. W. Newman and

J. T. McCutcheon to act as attorneys for the said

Lucy Ann LaFavor. Third Amended Complaint is

filed showing additional party plaintiff.

The Government withdraws its motion to strike
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cause from the trial calendar and stipulates that

defendant's Answer to Second Amended Complaint

heretofore filed shall stand as answer to the Third

Amended Complaint. [8]

[Title of Court and Cause.]

EEPLY.

Comes now the plaintiffs above named by their

attorne^^s A. W. Newman and John T. McCutcheon,

and for reply to defendant's answer to second

amended complaint, deny and allege as follow^s:

I.

Deny each and every allegation and thing set

forth in defendant's first affirmative defense thereof.

WHEREFORE, having fully replied, plaintiffs

renew their prayer as set forth in their third

amended complaint.

A. W. NEWMAN,
JOHN T. McCUTCHEON,

Attorneys for Plaintiffs.

United States of America,

Western District of Washington,

Southern Division.—^ss.

Martha LaFavor, being first duly sworn on oath,

deposes and says: That she is one of the plaintiffs

in the above entitled action; that she has read the

foregoing rej)ly, knows the contents thereof and tlie
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statements therein contained are true as she verily

believes.

(Signed) MARTHA M. LaFAVOR

Subscribed and sworn to before me this 4th day

of October, A. D. 1933.

[Notary Seal] JOHN T. McCUTCHEON,
Notary Public in and for the State of Washington,

residing at Steilacoom.

[Endorsed] : Filed Oct. 4, 1933. [9]

[Title of Court and Cause.]

VERDICT.

We, the jury empanelled in the above-entitled

cause, find for the Plaintiffs and further find that

Charles V. LaFavor became totally and permanently

disabled before the 24th day of March, 1919.

( Signed) CHAS. C. MILLER,
Foreman.

[Endorsed]: Filed Oct. 6, 1933. [10]

[Title of Court.]

RECORD OF PROCEEDINGS.

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof on the

sixth day of October, 1933, the Honorable Edward

E. Cushman, U. S. District Judge presiding, among

other proceedings had were following, truly taken
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and correctly copied from the Journal record of said

Court, as follows, to-wit:

[Title of Cause.]

RECORD OF FURTHER TRIAL.

On this 6th day of October, 1933, all parties being

present, come the jury into court, and all l)eing

present, roll call is waived and the jury return a

verdict as follows: '^We, the jury empanelled in the

above entitled cause find for the plaintiffs and fur-

ther find that Charles V. LaFavor became totally

and permanently disabled before the 24th day of

March, 1919. Chas. C. Miller, Foreman."

Whereupon the said verdict is received and filed

and the jury is discharged from further considera-

tion of this case.

The Court fixes Saturday, Octol)er 14th for set-

tling Findings and Judgment, and the Government

is granted until and including January 2, 1934, for

serving and lodging its Bill of Exceptions. [11]
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In the District Court of the United States, Western

District of Washington, Southern Division.

No. 8120

MARTHA M. LaFAVOR, Administratrix of tlie

Estate of CHARLES V. LaFAVOR, Deceased,

and LUCY AXX LaFAVOR,
Plaintiffs,

vs.

UNITED STATES OF AMERICA,
Defendant.

JUDGMENT.

The above cause coming on for trial on the 3rd

day of October, 1933, and the plaintiffs appearing

by their attorneys, A. W. Newman and John T.

McCutcheon, and the defendant being represented

by its attorneys, Tom DeWolfe and Joseph Mallery,

assistant L'nited States Attorneys and Earl C.

Whiteley, and a jury having been impanelled to

try said cause, and the parties having submitted

their testimony to the court and jury, and the court

having instructed the jury as to the law ai)plicable

to said cause, and the jury having returned a ver-

dict finding for the plaintiff, and substantially as

follows

:

''We, the jury in the above entitled cause,

find for the plaintiff and find tliat Charles V.

LaFavor became totally and permanently dis-

abled before the 24th day of March, 1919."

now, therefore, it is

ORDERED, ADJUDGED AND DECREED
that the plaintiff, Martha M. LaFavor, administra-
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trix of the estate of Charles Y. LaFavor, deceased,

liave judgment against the United States of America

for all installments accruing since March 24th, 1919,

to January 11, 1932, upon the policy of War Risk

Insurance described in plaintiff's complaint herein,

wherein Charles V. [12] LaFavor, deceased, is the

assured, amounting to the sum of $6198.50, and it

is further

ORDERED, ADJUDGED AND DECREED
that the plaintiff, Lucy Ann LaFavor have judg-

ment against the United States of America for all

installments accruing on said policy of War Risk

Insurance since January 11, 1932, amounting to

$805.00, and for any and all installments on said

policy of War Risk Insurance that will become due

in the future until the entire amount of said policy

is paid in full, and it is further,

ORDERED, ADJUDGED AND DECREED
that the attorneys for the plaintiffs, A. W. New-

man and John T. McCutcheon, are allowed ten per

cent of any recovery now or hereafter made as the

result of this action, payable as such amounts fall

due as attorneys fees.

DONE in Open Court this 17th day of October,

1933.

EDWARD E. CUSHMAN,
Judge.

O.K. as to form

TOM DeWOLFE
Asst. U. S. Atty.
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Examined and Approved this 17th day of Octo-

ber, 1933.

Attorneys for Defendant.

[Endorsed]: Filed Oct. 17, 193. J & D 3,

Pg. 85. [13]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Comes now the defendant, The United 8tates of

America, by Anthony Savage, United States Attor-

ney for the Western District of Washington, and

Tom De Wolfe, Asst. United States Attorney for

said district, and moves this Honorable Court for

a new trial of the above entitled case, on the fol-

lowing grounds:

1. That the verdict herein is contrary to

law and the evidence.

2. Error in law occurring at the trial and

duly excepted to at the time.

ANTHONY SAVAGE
United States Attorney.

TOM DE WOLFE
Asst. United States Attorney.

Received a copy of the within this day of

,19

ANDREW NEWMAN
JOHN T. McCUTCHEON

Attorneys for plaintiff.

[Endorsed] : Filed Nov. 27, 1933. [14]
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[Title of Court and Cause.]

ORDEK DENYING DEFENDANT'S MOTION
FOR NEW TRIAL.

Defendant's motion for ne^Y trial having come

on for argument on the date mentioned below and

the motion having been submitted to the C^ourt with-

out argument and the Court being duly advised in

the premises, now, therefore

IT IS HEREBY ORDERED AND ADJUDG-
ED that defendant's motion for a new trial be and

the same herebv is denied.

Done in open Court this 16th day of December,

1933.

EDWARD E. CUSHMAN
United States District Judge.

Defendant excepts. Exception allowed.

EDWARD E. CUSHMAN
District Judge.

[Endorsed]: Filed Dec. 11, 1933. [15]

G. O. B. 8, Pg. 847

[Title of Court and Cause.]

ORDER.

Upon application of the defendant herein, and

pursuant to stipulation of tlie parties, it is hereby

ORDERED tliat defendant herein may have up

to and including the 16th day of Jan. 1934, in

whicli to lodge its proposed Bill of Exceptions here-

in, and serve the same.
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Done this 27th day of Dec. 1934.

EDWARD E. CUSHMAN
United States District Judge.

OK
A. W. NEWMAN
JOHN T. McCUTCHEON

Attorneys for Plaintiff.

[Endorsed] : Filed Dec. 27, 1933. [16]

[Title of Court and Cause.]

ORDER
Upon application of the defendant herein, and

pursuant to stipulation of all parties, it is hereby

ORDERED that defendant herein may have up

to and including the 17th day of Febr., 1934, in

which to have settled its proposed Bill of Excep-

tions herein; and it is

Further ORDERED that the July 1933 term of

Court date for that purpose.

Done in open Court this 16tli day of January,

1934.

EDWARD E. CUSHMAN
United States District Judge.

OK
A. W. NEWMAN
JOHN T. McCUTCHEON

Atty. for Pits.

[Endorsed] : Filed Jan. 16, 1934. [26]
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[Title of Court.]

RECORD OF i^ROCEEDINGS:

At a regular session of the U. S. District (^ourt

for the Western District of Washington, held at

Tacoma, in the Southern Division thereof on the

26th day of January, 1934, the Hon. Edward E.

Cushman, U. S. District Judge presiding, among

other proceedings had were the following, truly

taken and correctly copied from the Journal record

of said Court as follows:

[Title of Cause.]

ORDER.

On this 26th day of January, 1934, it is by the

Court ordered that the time for settlement of the

Bill of Exceptions in the above entitled cause he and

hereby is fixed for February 10, 1934 at the hour of

ten O'clock in the forenoon.

The Clerk is directed to notify counsel of this

Order. [27]

[Title of Court and Cause.]

ORDER.

Upon application of the defendant herein, and

pursuant to stipulation of all parties, it is hereby

ORDERED that defendant herein may have up

to and including the 15th day of March, 1934, in

whicli to transmit its record on appeal herein to

the Clerk of the United States Circuit Court of
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Appeals for the Ninth Circuit, at San Francisco,

California.

Done in open court this 30th day of January,

1934,

EDWARD E. C^USHMAN
United States District Judge.

OK
A. W. NEWMAN
JOHN T. McCUTCHEON

Attys. for Plaintiff.

[Endorsed]: Filed Jan. 30, 1934. [28]

[Title of Court.]

RECORD OF PROCEEDINGS:

At a regular session of the United States District

( 'ourt for the Western District of Washington, held

at Tacoma, in the Southern Division thereof on the

13th day of February, 1934, the Honorable Edward
E. Cushman, U. S. District Judge presiding, among

other proceedings had were following, truly taken

and correctly copied from the Journal record of

said Court, as follows, to-wit:

[Title of Cause.]

CONTINUANCE.

On this 13th day of February, 1934, settlement

of the proposed Bill of Exceptions in the above en-

titled cause is passed to the first regular motion day

in March, 1934. [29]
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[Title of Court.]

RECORD OF PROCEEDINGS:

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof on the

16th day of February, 1934, the Honorable Edward

E. Cushman, U. S. District Judge presiding, among

other proceedings had were following, truly taken

and correcth' copied from the Journal record of

said Court, as follows, to-wit:

[Title of Cause.]

ORDER EXTENDING TIME.

On this 16th day of February, 1934, the plaintiff

appears by A. W. Newman, one of her attorneys,

and the Government appears by Asst. U. S. x\ttor-

ney Tom DeWolfe. It is ordered that the time for

settling Bill of Exceptions is fixed for February

21, 1934 at two o'clock P. M., and the Government

is allowed to and including March 20, 1934 to file

its record in the Circuit Court of Appeals for the

Ninth Circuit. [30]

[Title of Court and Cause.]

DEFENDANT'S PROPOSED BILL OF
EXC^EPTIONS.

BE IT REMEMBERED that heretofore and on,

to wit, tlie 3d day of October, 1933, at the hour of

ten o'clock A. M., the above entitled cause came

regularly on for trial in the above entitled Court
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])efore the Honorable Edward E. Cushmaii, Judge

of said Court, sitting with a jury, in the courtroom

of tlie Federal Building, at Tacoma, Washington,

the plaintiff Martha M. LaFavor appearing in per-

son and by her attorneys, John T. McCutcheon

and A. W. Xe^^^nan, and the plaintiff Lucy Ann
LaFavor not appearing and l)eing represented by

her attorneys John T. McCutcheon and A. W. New-

man, the defendant appearing by its attorneys,

Anthony Savage, L'nited States Attorney for the

Western District of Washington, and Tom DeWolfe,

Assistant United States Attorney for said District.

WHEREL^PON, the jury being duly empaneled

and sworn to try the cause, the following proceed-

ings were had and testimony taken, to wit:

TESTIMONY OF JULIUS ENGLUND,
For Plaintiffs

JULIUS ENGLUND, after being first duly

sworn on oath, testified as follow^s on behalf of

plaintiffs, on [31]

Direct Examination.

By Mr. NEWMAN

:

My name is Julius Englund. I live at Route 5,

Box 84, Tacoma, Washington. I was in the mili-

tary service during the World War with Company
A, 362d. I knew Charles LaFavor while I was in

the service. He was mth Company A, 362d. We
were both in the same organization. I met him in

the Company—he was in the hospital at the time

at Fort Le^^ds. That was about 1918. I was at
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(Testimony of Julius Englund.)

Camp Lewis about three months. Mr. LaFavor

was in the hospital at Camp Lewis when I got to

the Company. After I joined the Company he re-

mained there until the latter part of May. I joined

the Company in the middle of April. At the time

I joined the Company he was in the hospital and

remained there until the latter part of May. From
Camp Lewis we entrained for Camp Merrick, New
Jersey. Mr. LaFavor went with the organization.

From Camp Merrick, New Jersey, we went to

Southampton, England, and Mr. LaFavor was with

the organization, at that time. From Southampton

we went to La Havre, France, and Mr. LaFavor

went along. From La Havre we went to Demartine,

France, and Mr. LaFavor went with the organiza-

tion there. I was with the Company then for ap-

proximately three weeks and then I was sent to the

hospital. Mr. LaFavor was with the Company dur-

ing those three weeks. I met Mr. LaFavor again

up here at the Cushman Hospital. I did not see

him in France again. I was with the organization

again in France. I joined the organization again

in France up in the Argonne woods, that was up

on the front line. Mr. LaFavor was not with the

oi'ganization then. I went back to Company A
362d Infantry at the Argonne Forest. Mr. LaFavor
was not with the organization at that time. I went

baclv to Company A 362d [32] Infantry at the Ar-

gonne Forest after they made the first drive—

I

should judge it would be the 30th of September. I
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(Testimony of Julius Eiiglund.)

was not with that organization during the first

drive,—I was in the hospital. I joined the organ-

ization when they w^ere making their second drive.

I next saw Mr. LaFavor at the Cushman Hospital,

in Tacoma, in the early part of 1927, if I remember

right. I was at the Cushman Hospital at that time.

I did not know Mr. LaFavor before he went into

the service.

Q. Now, you may state what you saw, what you

noticed about his appearance that was different than

from when you saw him in Camp Lewis, will you

state to the jury what you noticed about him that

was different?

A. Well, there was quite a difference in him;

he was going around limping.

Q. He was limping?

A. Yes.

Q. What else ?

A. Complaining about his side.

Mr. DeWOLFE: We move to strike that as

hearsay.

The COURT: Overruled.

Mr. DeWOLFE: Exception.

The COURT: Motion denied.

Mr. DeWOLFE : Exception.

The COURT: Allowed.

I did not have an opportunity to see his left arm
at that time, nor Iris chest. I cannot recollect just

at this moment what, if anything further was no-

ticed by me that was different at that time. [33]
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(Testimony of Julius Engiuiid.)

Q. Did you observe any difference in his com-

plexion ?

Mr. WHITLEY: That is leading, if the Court

please.

The COURT: Objection overruled. Answer that

yes or no and wait for another question.

Mr. UeWOLFE: Exception.

The COURT : Allowed.

I observed a difference in his complexion, he had

a sallow complexion, at Cushman Hospital. When I

first met him at Cushman Hospital I observed a

difference in his posture ; he never walked erect.

Q. Will you tell the jury just how he did walk?

A. He always walked with a cane stooping over

forAvard, sort of favored his left side.

Mr. DeAVOLFE: We move to strike, he '^sort

of favored his left side".

The COURT : Denied.

Mr. DeWOLFE : Exception.

The COURT: Allowed.

Q. Did he at that time make any complaint to

you about his heart?

Mr. DeWOLFE: We object to that as leading

and as hearsay and depriving the Government of the

right of cross-examination.

The COURT: Objection overruled. The witness

is instructed that that means any complaint he

made when he claimed to be, at the time of making

the complaint, suff'ering in regard to his heart

—

not telling about something that had happened be-
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(Testimony of Julius Englund.)

fore, but any complaint regarding his present con-

dition at the time he made the complaint. [34]

Mr. DeWOLFE: Exception.

The COURT: Exception allowed.

He made no complaint to be about his heart at

that time. At that time he complained to me about

pain in the chest. He said he had pain in the chest

but he did not say anything more definite about it.

I was a patient at the hospital at that time. I was

in the same ward wdth Mr. LaFavor. I had an op-

portunity to observe him in that w^ard. Mr. LaFavor

was just like all the rest of the patients, able to

get up at his leisure.

Julius Englund testified as follows on

Cross Examination.

By Mr. DeWOLFE:
The last time I saw him overseas was at Demar-

tine, in 1918. I did not see him again until I saw

him in Cushman Hospital in 1927.

TESTIMONY OF WILLIAM HARTWICH,
for Plaintiffs.

WILLIAM HARTWICH, after being first duly

sworn on oath, testified as follows on behalf of

plaintiffs, on

Direct Examination.

By Mr. McCUTCHEON:
My name is William Hartwich. I live at Route 4,

Box 715 A. With reference to w^here Mrs. LaFavor
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(Testimony of William Hartwich.)

now lives, it is two 10-acre tracts between her place

and ours. I would sav I live about one })lock from

there. I met Charles V. LaFavor just shortly after

I bought this land out there where we live at the

present time. That was in April 1931. Mr. LaFavor

was not living there then—he was just trying to [35]

erect his house at the time and I became acquainted

with them then. Bv *'them" I mean Mr. and Mrs.

LaFavor and their family. It was al^out a three

room house he was building at the time. She did

most of the work, what I saw of it, she did most

of the work; he did, maybe, the light work, like

hanmiering and light work fitting it up. She sawed

the boards, as far as I saw; I don't remember seeing

liim saw one. I have to carrv mv own water and I

drive l)v the place everv dav and in winter, everv

other day, and while he was building the house—he

never worked long hours on it from what I saw.

That was in the summer of 1931. He would get

back there in the neighborhood of ten o'clock, he

and his wife and children, and he would leave in

the neighborhood of maybe three or four o'clock in

the afternoon—the times I did see him, when he

was out there. They moved into that place. There

may be an attic in it; I have never been up in the

house; it is not a two-story house. He came up to

my place one time when I was digging a well. That

was in July or the first part of August, 1931.

Q. What were you doing?

A. My l)rother-in-law and I were digging a well

and he came up (as we were interested in getting
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(Testimony of William Hartwicb.)

some water) and he came up to see how the well

was coming along and we asked him to look into

it; he says ^'No, I can't look down".

Mr. WHITLEY: I object to what he said.

The COURT: Objection overruled.

Mr. WHITLEY: Exception.

The COURT: Allowed.

Q. He said on account of what ? [36]

A. He said he could not look down the well, he

said.

Q. What else?

A. He said his heart bothered him and he didn't

dare look down

Mr. DeWOLFE : We object to that as hearsay.

The COURT: Overruled.

Mr. DeWOLFE: On that point, I would like

to have Your Honor reserve the ruling on that for

the reason the authorities hold unless the disability

claimed—the statements of the insured are not ad-

missible in evidence even on the testimony of the

experts unless showing is made that the expert took

that history for the purpose of treating him and

not for the purpose of testifying in the trial here

—

we are deprived of the right of cross-examination.

I can produce the authorities at 2:00 o'clock.

The COURT: You may produce that at 2:00

o'clock; the general rule is that a person's statement,

explanatory of an act, is not hearsay.

Mr. DeWOLFE: The only case I found that

admitted such statements was explanatory of the
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(Testimony of William Hartwich.)

mental condition of the insured—other cases ruled

them out even when taken by a physician.

The COURT: The objection is overruled.

Mr. DeWOLFE: Exception.

The COURT: Allowed.

At that time the well was—we were only about

26 feet. I lived neighbors to them from 1931 on

to the time of his death. I believe it was in Janu-

ary 1932 that he died, if I remember—I don't re-

member the dates. [37] T was present at tlie house

very shortly before he died. I saw him. He was in

bed. The time I saw them working, building the

little house, that was in the summer, July, or that

neighborhood. I did not see him a great deal during

the fall or winter of 1931 prior to his death. I had

lots of work of my own and I ^ery seldom went

down that way, outside of passing l)y when I went

by. I did see him from time to time. He never did

walk straight from the time I saw him. He was

always kind of stooped. I would not want to say

which way, left or right. At the time I saw him he

did not have a cane. He just got out of the car

and we would talk a few miimtes when I would go

down there. His complexion from the time I very

first met him—I kind of looked twice because I

never knew the man was very sallow and yellowish

and I know he had kind of a twitch to his face.

You could see one side of his face twitch up. The

very first time I met him, I talked to the man l)e-

tween ten and fifteen minutes and there were four

or five times then that his face twitched, in that
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(Testimony of William Hartwicli.)

length of time. It was more one side of the face,

not the whole face. I could not say whether or not

he shook his head at the same time. I did not have

occasion or opportunity to observe him strip down,

in an}^ of his limbs, arms or legs. At the time I

knew him, I would say he weighed in the neighbor-

hood of 140 pounds, not over that at the most. I

brought a doctor up to Mr. LaFavor 's house prior

to his death.

William Hartwich testified as follows on

Cross Examination.

By Mr. DeWOLFE:
The first time I saw him was in 1931. During

the [38] summer of 1931 he passed down by the

house as he was going down. I would get out early

and start clearing my land. He would drive by and

once in a while he would stop; another time, he

would wave as he was driving by. During that

summer I went down several times. We were

working on the school situation and I had quite a

talk with him. Mr. LaFavor drove by my house.

He had a car that he was driving then, a Chevrolet

sedan. He was driving it himself. I would see him

Sundays, the biggest share of the time until I moved

out there—that I would see him come out driving

that car. I saw him doing some work on the house,

very light. I saw him as early as ten o'clock in

the morning and as late as four o'clock in the

afternoon.

William Hartwich testified as follows on
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Redirect Examination.

By Mr. McCUTCHEON:
Mr. LaFavor was just about dead as I got there.

Mrs. LaFavor came up after me and I went in to

get the doctor. I was present at his bedside with

the doctor at the time he died. He was beyond

making statements ; he was unconscious at the time.

JULIUS ENGLUND,
recalled, testified as follows on

Direct Examination.

By Mr. McCUTCHEON:
I saw Mr. LaFavor at Fort Lewis in 1918 after

I came out of the hospital. The Company was then

doing infantry drill. Mr. LaFavor did not join

the infantry drill. The infantry drill consisted of

field drilling, doing formation,—heavy work. After

I came out of the hospital, Mr. LaFavor was doing

officers' quarters work, light fatigue work, consisting

of sweeping out, taking care of the officers' [39]

quarters.

TESTIMONY OF MARTHA M. LaFAYOR,
Plaintiff.

MARTHA M. LaFAA^OR, one of the plaintiffs

herein, after l)eing first duly sworn on oath, testified

as follows on
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Direct Examination.

By Mr. McCUTCHEON

:

My name is Martha M. LaFavor. I am one of the

plaintiffs in this action. I am the duly appointed

administratrix of the estate of Charles LaFavor,

appointed by the Superior Court of Pierce County,

Washington. I live at Route 3, Box 2368, Puyallup,

—that is my route number—I live on East 72d

Street. I now live in the place where Charles La-

Favor died. Lucy Ann LaFavor is my husband's

mother. She will be 86 this coming birthday. She

stayed with me. Now, she is visiting some folks.

Before I was married I was from Scobey, Mon-

tana. I believe Scobey is in eastern Montana. I

first met Charles \, LaFavor—well, we lived right

across the road from each other—we were neigh-

bors, at Scobey, Montana. That is a town about like

Puyallup. I first met him in 1917. At that time

he and I worked together. I worked in a restaurant

and he was doing cement work for his brother,

building a big building. When that was done he was

digging a well with pick and shovel. I was keeping

company with him at that time. He worked at the

cement work until they had the building done—until

Ma} , 1917. Then he went to digging a well for a

man by the name of Lynch, digging with pick and

shovel. He worked on that well two months in the

spring and summer of 1917. Then he worked in the

lumber yard. The Curtis Lumber yard, piling up

lumber. We were engaged to be married in June,
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1927. [40] He left for Fort Lewis, September 18,

1917.

Q. Now, at that time, Mrs. LaFavor, do you

know how^ much he weighed?

Mr. DeWOLFE : I object to that.

A. He weighed 175.

Mr. DeWOLFE: We object to that until it is

shown that it is not hearsay.

The COURT: Objection overruled.

Mr. DeWOLFE: Exception.

The COURT: Allowed.

He weighed 175 pounds. From the time I first

met him, up until the time he left for Fort Lewis

—

it was early 1917, early spring, until the morning

he took the train, in September, 1917. During those

months I would see him everv dav, sometimes
€, « ' 7

twice a day. Before the war, during that time, I did

not see him in bed or incapacitated from illness. He
was very health.y, strong, nice healthy looking man

;

never had any illness. He was five foot, six. When
he left for Fort Lewis on September 18, 1917, I re-

ceived letters from him from Fort Lewis, up until

he left for France. We got a card from him tliat

the ship was sailing, that was in 1918; I don't re-

member the month. In 1918, the first part of the

fall, I again received a letter from him after the

card which I received telling me he w^as sailing. I

haven't the letters; my husband destroyed it two

weeks before he died. The envelope is destroyed

as well as the letter. It was postmarked in France

;

he was in the base hospital. I got three letters, as
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often as one month or two months—we did not get

the mail regular. We got one letter from him post-

marked from the base hospital. We heard [41]

from him again in April—no, not April; in Feb-

ruary, 1919. We got a letter. He arrived back on

the first of April, 1919. I met him at his home, in

Scobey, Montana. I saw him April 21, 1919. When
I met him he w^as lying down on the bed—when I

first saw him. He got up and walked with a cane.

He walked with a cane three months after he got

out. When I saw him, his mouth was all full of

blisters, his eyes were bloodshot and he had scabs

on his head—it was full of scabs. He was yellow and

very blue about his eyes. He w^as skinny.

The Plaintiff, Martha M. LaFavor, testified as

follows on

Cross Examination

By Mr. DeAYOLFE

:

I could not be there when he was weighed. He
weighed himself before he went aw^ay—I saw him.

When he came back I was present when he weighed.

I saw how much he weighed by the scales—he and

I weighed.

The Plaintiff*, Martha M. LaFavor, testified as

follows on

Redirect Examination

By Mr. McCUTCHEON

:

He weighed 130 pounds. He had light clothes on.
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TESTIMONY OF W. H. GEARIXG,
For Plaintiffs

W. H. GEARING, after being first duly sworn

on oath, testified as follows on behalf of plaintiffs, on

Direct Examination

By Mr. NEWMAN

:

My name is W. H. Gearing. I practice medicine

at Tacoma, Washington, Medical Arts Building. I

have practiced here three—four years. I am a

graduate of the University of low^a. T am specializ-

ing in l)one and joint disorders. I know a man l^y

the name of Charles LaFavor, now [42] deceased.

I examined him during his lifetime. I first saw

Mr. Charles LaFavor on the 14tli of October, 1931.

I examined Mr. LaFavor at that time. From my
examination I found a condition of traumatic

arthritis. The word *^ traumatic'', of course, means

injury, of any type, a dii'ect or indirect injury, and

arthitis is rheumatism in the joints as a result of an

injury. At that time Mr. LaFavor gave me a his-

tory of his condition; that is the usual procedure

for examination, a history and examination. We al-

ways use a history as a help in making a diagnosis.

The first thing, we ask if there has been any previous

injury or diseases that the man had had and he gave

this historv to me; he had scarlet fever in 1918

while he was in the service at Camp Lewis ; he had

pneumonia in 1918, pleural pneumonia, and he also

gave a history of having the grippe in 1918, while

in France; he gives a history of sore throat; he

has had rheumatic fever while he was in France, and
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on questioning, Avbether he had pleurisy, he acknowl-

edged he had pleurisy for which he was tapped in

1918, out at Fort Lewis. His chief complaint was

pain in the lower back and left leg; then we got

the clinical history; present complaint dates back

to 1918, while in the service in France. He gives

(practically the patient's words)—he gives a history

of the explosion of a large shell in which he was

buried in the dirt, was knocked down by this ex-

plosion—kept in bed in the base hospital five

months; he was treated by heat, massage and

therapy. That was the history up to his present

illness; he had never gotten over the lower back

pain, pain in the lower back, with weakness ; catches

cold very easily; the pain is aggravated; also exer-

tion causes pain; kept awake at nights—in wet

weather, caused pain and he complained of pain

when [43] stooping over and also w^hen doing ex-

tensive walking. That is the history up to the exam-

ination. I have a note here that his heart was a

little enlarged; the man wore glasses and he was

quite constipated—gastro-intestinal disorder, con-

stipated; from his remarks and what I found out

from the examination. I x-rayed the patient. I have

the x-rays here.

Q. I am handing you this x-ray, plaintiffs' ex-

hibit 11; Doctor, I will ask you what that is?

A. That is a picture of the—what we call, the

lumbo-sacral spine—of the pelvis.

Q. Is this an x-ray of Charles LaFavor?

A. It is.
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Mr. NEWMAN : I offer it in evidence.

Mr. WHITLEY: Was that taken by yourself,

Doctor ?

A. It was taken by the man who does my x-ray

work.

Mr. WHITLEY : It wasn't taken by yourself ?

A. No.

Mr. WHITLEY: I object to it as not properly

identified.

Q. Were you there when this was taken?

A. The man was referred to the floor above me,

the picture was taken up there and the picture im-

mediately sent down by the patient.

The COURT: ^'Inmiediately''—how soon?

A. As soon as the picture was developed.

The COURT : That is, in relative time?

A. Five or ten minutes.

The COURT: Overruled.

Mr. WHITLEY: Exception.

The COURT : Allowed.

Plaintiffs' exhibit 11, the x-ray last above

referred to, admitted in evidence and made a

part of the record herein. [44]

(Witness places x-ray in shadow box, and testifies

therefrom.)

This is a picture of the lower spine, lumbar

spine, and the pelvis including the hip joints; a

physical examination of this man showed trouble

in the left sacro-iliac joint, which is this joint you

see here, the joint between the two pelvic bones,

where it meets the sacrum, which is at the lower

end of the spine. We have evidence in the increased
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density in this joint here of an arthritic process,

which is also at the same time shown by the tilting

of the spine to the opposite side of the injury, which

we call a '^position hanncha", which means that the

patient assumes the position most comfortable,

which is, naturally, away from the side of the trou-

ble and you notice this spine tilting over towards

the right. The increased density is shown right in

this lower portion (indicating on x-ray) of this

sacro-iliac joint—plus the physical examination, and

from that point we make our diagnosis.

Injury and infections will give us arthritis. From
his history of an injury, which occurred years be-

fore, of course, when this picture was taken, he

had constant trouble in tha^, localitv from an in-

jury he received while in France—it is possible

to assume that the injury was the exciting cause of

the trouble.

(Plaintiffs' exhibit #12 handed to Dr. Gear-

ing by Mr. Xewman.)

Q. Doctor, was this taken in the same manner

as the previous exhibit?

A. It was.

Q. At the same time ?

A. Same time. [45]

Mr. WHITLEY: I object to it as not properly

identified.

The COURT : Is it offered ?

Mr. McCUTCHEON : Yes.

The COURT: It is now offered?

Mr. McCUTCHEON : Yes.

The COURT: Objection overruled.
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Mr. WHITLEY : Exception.

The COURT: Allowed.

Plaintiffs' exhibit Xo. 12, the x-rav last above

referred to, admitted in evidence and made a

part of the record herein.

This portrays a portion of the cervical spine, por-

tion of the spine, shonlders np to the base of the

sknll. The patient, at the time of taking the history

and examination complained also of pain in the

neck and, for that reason, this picture was taken.

It shows, it is rather difficult to see a slight roughen-

ing between the sixth and seventh cervical vertebrae

—also an arthritic process. What caused that is

problematical—may be due to injury and infection,

chronic infection of some sort. Taking this patient's

history into consideration, I would say infection

in this particular region was the cause of it. His

history as given was that of extensive illness, in-

fluenza, pleurisy, which are infections, which very

likely produce an arthritis.

Plaintiffs' exhibit #13 is a lateral view of the

same portion of the spine, as you saw in this first

l>icture, of Mr. Charles LaFavor. They were all

taken the same moment, in the same manner.

Mr. NEWMAN: I offer it in evidence.

Mr. WHITLEY: We object that it has not been

properly identified.

The COURT: Overruled, admitted. [46]

Mr. WHITLEY : Exception.

Plaintiffs' exhibit No. 13, the x-ray last above

referred to, admitted in evidence and made a

part of the record herein.
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That (indicating plaintiffs' exhibit number 13)

portrays a lateral view through the lower spine in

this direction rather than from the front to the

back as in the other picture. This picture shows a

slight slipping of the sacrum, which is this lower

end of the spine, below the last lumbar vertebra,

which you see here (indicating) as you follow the

curve along here, there is a slight forward slipping

of this into that one. That means in all likelihood

a traumatic injury, slipping of this sacrum forward.

The term ^^ traumatic" means as the result of an

injury. From my examination of Mr. LaFavor, I

would say that his was a chronic condition. In my
opinion, the exact time of this condition would be

difficult to tell but I presume a
,

period of years,

w^hich we based on tlie standpoint that the spine

has compensated by its tilting away from tlie side

of the injury, which does not occur immediately.

Q. From the history as given you by the patient,

have you any opinion, as to when this arthritis

originiated ?

Mr. AVHITLEY: We object, if the Court please.

The COURT: Overruled.

Mr. WHITLEY: Exception.

The COURT: That can be answ^ered yes or no.

Mr. WHITLEY: Exception.

The COURT : Allowed.

(Reporter repeats question) [47]

A. Arthritis originated as the result of the in-

jury sustained at the time of his injury in battle or

whenever the injury occurred.
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Ml'. \\ HITLEY : I more the answer be stricken

as not responsire.

The COURT: It was not responsive but objec-

tion oTerniled. It called for a yes or no answer.

Mr. WHITLEY : Exception.

The OOUET: Allowed.

I am familiar with the occupation of general

farming.

Q. In your opinion. Doctor, would you say that

Mr. LaFaror at any time since he contracted this

disease, could hare continuously followed the oc-

cupation as a general farmer ?

Mr. WHITLEY: I object, first, on the ground

if the Court please, it doesn't properly state the

evidence in the case—^not the proper foundation for

a hyi:>othetical question.

Mr. DeWOLFE: In this connection, may I be

heard ? In a recent case in the Circuit Court of Ap-

peals—17. S. V. Soule, where apparently a lay wit-

ness was allowed to answer a hypothetical question

as to whether in his opinion the man could con-

tinuously follow a gainful occupation, the Circuit

Court of Appeals said in that case : (Reads citation).

Tlie C017RT: The objection is sustained. The

Court is not inclined to deny a witness, qualified as

the doctor is, to express an opinion regarding the

particulai* occupations that a person suffering from

a condition that the Doctor is familiar with—or not

able to perform—but just to sum it all up by asking

a sweeping inquire', as to any substantially gainfid

occupation, the Court cannot assume [4^] he is
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familiar with all sorts of gainful occupations. Ob-

jection sustained.

Mr. McCUTCHEOX: The question here was re-

garding farming—he particularizes farming.

The COURT: You got so far from the ques-

tion—I certainly understood, anv substantially

gainful occupation.

Mr. XEWilAX : The question was general farm-

ing.

The COURT: I misunderstood the question.

Objection oyerruled.

Mr. DeWOLFE: Exception.

The COURT : Allowed.

The REPORTER: (Repeats the question)

ilr. DeWOLFE : It inyades the proyince of the

jury. t

The COURT: Objection overruled.

Mr. DeWOLFE: Exception.

The COURT: Allowed.

I don't think he would be able to follow the oc-

cupation as a farmer. I don't think he can follow

the occupation of a farmer at the time I saw the

patient.

W. H. Gearing testified as follows on

Cross Examination

By Mr. WHITLEY

:

Of course, if the history as giyen by ^li\ La-

Fayor to me was not in accordance with the actual

facts, it would make a difference in my answers

to these questions. In arriving at a diagnasis, the
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history, physical findings and the x-ray, we base

our diagnosis on those three findings. I was not

present while the technique of taking the x-rays was

being done. In the request for the x-ray, as done, I

ask for a picture taken in a certain position and

the tech- [49] nique is carried out by the technician

as requested. The first film I exhibited to the jury

showed an arthritic condition. As to how long the

process had been going on, looking directly at the

point of pathology and looking at the picture from

the standpoint of the tilting of the spine, I would

say that it did not occur immediately; that it was

of some standing. It is difficult to tell about how

long. As to how long it had been in process, from

the examination I made, I could say this—probably

be a matter of years, rather than just the last week

or so. That process would assume the proportions

that are shown bv the x-rav in two or three vears.

In my opinion, traumatic result of an injury was the

cause of that arthritis. You cannot tell by the film

whether it is infectious or traumatic. I arrived at

the conclusion it was traumatic from the history of

the case. He gave a history of certain diseases which

were infectious. And from the historv of the in-

fectiou and injury he received, I arrived at the

opinion it w^as a traumatic condition. I picked out

the traumatic rather than infection because the

traumatic is an added factor in producing symptoms.

Without any trauma or injury the same condition

could have been shown. If it resulted from tonsilitis

or prostatitis, without any trauma or injury the
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same condition could have been shown. I examined

Mr. LaFavor just the one time, on October 14, 1931.

He was referred to me by Dr. Steele for an ortho-

13edic examination. I did not know at the time I

examined him it was for the purpose of testifying

in this examination. My examination indicated an

enlarged heart, and the findings upon which that

was based were on percussing the chest. I just

marked it down as heart being slightly en- [50]

larged; he was sent to us, primarily for the ortho-

pedic examination. I made a complete examination

of him at that time from the standpoint of ortho-

pedic bones and joints. In order that it will be

clear, I will state again, the difference between [i

traumatic arthritis and one that results from in-

fection. The pathology—that is the end result

—

if a person can get arthritis or rheumatism, from

an infection,—we all have infections, but the initial

symptom or the time that the patient complaints of

pain, and what goes with an arthritic condition, may
begin, and does begin as the result of an injury.

Arthritis is a progressive disease. After trauma it

usually comes into being i^ractically immediately,

from the standpoint of the patient's complaints;

from the standpoint of the infection, it may be

harbored for years before the symptoms begin. In

an x-ray chronic arthritis will become discernible

in a period of two or three years, formation of

spurs, so on. An acute condition in which the joint

is involved, swelling, so on, will be evident quite

soon. I found chronic. The condition of arthritis
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of long standing being more serious or less serious

than the early stages depends on the acuteness of

the onset; some individuals will get over it readily

and others will progress to actual stiffness of the

joints. It is difficult to say which ones will do that

and which ones will not. I did not examine Mr.

]^aFavor except on this one occasion.

TESTIMONY OF JOHN F. STEELE,
for Plaintiffs.

JOHN F. STEELE, after being first duly sworn

on oath, testified as follows on behalf of plain-

tiff's, on

Direct Examination.

By Mr. NEWMAN

:

My name is John F. Steele. I am practicing medi-

cine [51] in Tacoma. I got my license in the State

in 1917 and I came back here to Tacoma in Janu-

ary 1921, after the war. I am a graduate of tlie

University of California. I have practiced medi-

cine since 1917. I have specialized in diseases of

tlie heart and lungs since I was in the Army in

1918. I knew Charles LaFavor, deceased. I exam-

ined him during his lifetime. I examined hiui Octo-

hov 10, 1931. He was in the office the second time

i\u(\ brought a specimen of urine aud sputum with

him at tliat time and I just saw him at that time,

showed liini tlie x-ray pictures and talked with liim

but did uot examine him; the second time, pre-
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scribed for him, that was all. That was the last

time I saw him. Mr. LaFavor gave me quite an

extensive history before the examination was com-

pleted. I usually make my examination first,

record my findings, then take a history of the

patient after the examination. I made an x-ray

of his chest and flouroscoped him, that is, I looked

through him in the dark room with a flouroscope,

watching his heart beat and what we call the antero-

posterior position, from front to back, 40 degree

angle, from each side and looking through from the

back and watching the movement of the diaphragm

on l)oth sides, as the patient would take a deep

l)reath and then we made a tuberculin—what we

call it—and a complete examination, which re-

vealed a poor condition of his teeth, from pyorrhea

;

his tonsils were out; the larynx was normal; thyroid

glands slightly enlarged; glands of the neck, cer-

vical glands were not enlarged and the examination

of the heart—of the pulse, with the patient lying

on his back, 52 and 64; with the patient standing,

his systolic blood pressure, 140; diastolic, 100, which

is just a little bit [52] above normal for his age, 39

years. The area of cardiac dullness, as revealed by

percussing the chest in this manner (indicating),

over the heart and marking it and measuring it,

was 8% centimeters to the left of the midline. 3i/o

centimeters to the right of the midline and the

apex—fifth intercostal space. There were no mur-

murs, no thrills at the apex, and no irregularity or
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arhythmia of the heart. The hmgs—shape, long,

hoard, fairly deep mobility, lagging of the left

lung; crepitus increased over both uppers; that is

to the touch, putting the hand on the chest, we have

the patient say ^^99'' or ^'999'' and see the vibra-

tion of the chest. The resonance as revealed by per-

cussion of the finger, reveals on the right side de-

creased resonance, third rib, fourth spine in the

back—left lung, decreased resonance, second rib,

fifth dorsal spine up and, auscultation, we find

bronchovesicular l)reatliing—that is a certain type

of ))reathing that is found in tubercular cases,

whether it is active or arrested; it is a sharp in-

spiration and a long expiration. Normal breathing

is a long inspiration and short expiration, and

whispered voice, listening through the stethoscope,

was found increased over the area from the third

rib, fourth spine up, no rales elicited. The left lung,

bronchovesicnlar breathing, increased vocal con-

duction and prolonged expiration second rib and

fifth spine up. Few rather coarse rales heard at the

first rib and second dorsal spine. Not the type of

rale exactly we hear with actiA^e tuberculosis. And
so, I marked his diagnosis, after looking at the

x-ray, and everything, taking everything into con-

sideration, as a case for observation for activity

—

not active, however. Tlie alxlomen was normal, with

the exception [53] of a scar from—the abdomen

—

there was no hernia, no masses, no tenderness.

Extremities—lameness when the patient walked and

glandular system negative; for the spinal column,
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I referred the patient to Doctors Rich and Gearing

for an examination and treatment. I fonnd on the

tluoroscopic examination, lagging of the diaphragm

on the left side and in the x-ray film, this was seen

to be adherent. There was nothing in the history

—

I mean in the examination of the heart to make a

diagnosis of angina pectoris or coronary arterio-

sclerosis—but in many cases, even examining the

patient, when they are having an attack—yon cannot

tell l)y a physical examination that they have this

disease. So the diagnosis of coronary sclerosis with

angina pectoris was made on the history of the case

onlv. Pleurisv chronic fibrons in his left, was the

third diagnosis I made. The nrine was negative and

the sputum examination revealed no tubercle bacilli.

John F. Steele testified as follows on

Cross Examination.

By Mr. WHITLEY

:

This examination was not altogether made

by me for the purposes of testimony in this case.

The man was sent to me by Mr. Newman but

after I had examined him and talked with him,

he wanted me to treat him also. When I was

taking the history and making the examination

by reason of him being referred to me by

Mr. New^nan when he first came to me, yes, but

before the examination was completed, Mr. LaFavor

said he wanted me to treat him. When Mr. LaFavor

came u^d there and I examined him, I did not have

any arrangement with Mr. Newman to make the
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examination for the pur- [54] pose of this trial. Mr.

Newman merely sent a little slip ))y the man, refer-

ring Mr. LaFavor for examination. I didn't know
Mr. Newman, didn't know who he was, didn't know
he w^as an attorney and the man didn't tell me any-

thing about a court case pending. I did not hear

from Mr. Newman on it until after the man died,

the following January, I belieye it was. This exam-

ination was made in October.

John F. Steele testified as follows on

Direct Examination (continued).

By Mr. NEWMAN:
Mr. LaFayor enlisted in the United States Army

September 18, 1917; was discharged March 21, 1919;

was wounded in action September 29, 1918. He has

been haying pains in the chest, at times yery seyere,

extending to the left arm and ending in the elbow

and sometimes down to the fingers and wrist. I re-

member he said, especially, that the pain hit him

right there inside the wrist (indicating). Sometimes

the pain was so strong it ^^ rattled his wristbone",

is the way he put it, and hit him in the elbow

seyerely. He has had attacks of pain eyer since he

w^as in the army. Due to former wounds in action

—

also, had nuistard gas in the war. At times he has

had typical attacks of angina pectoris, comes on

after eating; patient distended with gas; shortness

of breath
;
pains in the chest and shoulders and arm.

Also had trouble with his back, considerable pain
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and difficulty in walking. As to his past illnesses,

he has had plenris.y at Camp Lewis, in the winter

of 1917 and 1918 ; was tapped five times in the left

pleural cavity; scarlet fever soon after this while

still in the hospital ; then he had either spinal men-

ingitis or diphtheria before leaving [55] the hospital.

He believed the doctors decided diphtheria because

they gave him diphtheria antitoxin; hospitalized

al)out five months after he was wounded from Sep-

tember 29, 1918 to March 1919. Had Spanish flu

while in the hospital ; was in the hospital for this.

The first diagnosis, coronary sclerosis with angina

pectoris, means a hardening of the little arteries

that supply the heart muscles with blood. These

arteries when they are hardened, obstructed

or narrowed down, cause very severe attacks

of pain, pain which comes on very often after eat-

ing, especially if the person becomes distended with

gas and, in many cases, the very first attack of

angina pectoris may cause death but in many other

cases, the person may go on and have many attacks

and live on for years before it takes his life. I saw

Mr. LaFavor just once again during his lifetime,

on October 24th. At that time I did not make an

examination, just talked to him. I saw him after

he died. I examined the body. I made an autopsy.

This autopsy was made by Dr. Martin, Pathologist

at the Tacoma General Hospital, and myself. It was

made on January 13, 1932. I was an associate with

Dr. Martin on it. We both performed the autopsy

together and I saw everything that he did. I mean I
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handled all the tissues that he had and was abso-

lutely with him on the autopsy the same as though

I had done it alone, with him assisting me. I did not

make a personal examination of all the parts of the

body but all the parts in the chest and al^domen,

kidneys and spleen, everything. I examined the

heart. The heart was not weighed but it was about

normal in size for the body of this man, the cardiac

nuiscle is firm, reddish brown in color, [56] muscle

shows slight streaking but embalming may have ol)-

scured this in part. The endocardium, that is the

inner lining of the heart and valves are free from

evidences of disease. The first portion of the aorta

and that portion giving origin to the coronary ar-

teries shows a very mild hardening and no evidence

of specific aortitis—referring to syphilis, no evi-

dence of syphilitic aortitis. The coronary items are

hardening and shows areas of calcium deposits, both

right and left coronaries about equally involved and

show a marked diminution in the calibre of the

arthritis—on close examination, no actual point of

obstruction or complete occlusion were found—tliat

is. thev' were narrowed down but not to the point of

being entirely occluded. And the right lung shows

a small scar, that is in the apex of the lungs, ))ut no

liilus, calcification; because of embalming, these

characteristics are largely obscured. Left lung cov-

ered by fibrous tissue wiiich obscures color. There

is a slight scar, small amount of hilus. Tliis lung

is changed by embalming nuich as is th(* right. The

liver is normal in size and is normal as is the gall



rs, Martha LaFavor et al. 51

(Testimony of John F. Steele.)

bladder and the pancreas. The spleen is about twice

the normal size. The kidneys normal in size, firm,

and the bladder and prostate not removed. Prostate

on palpitation is small ; aorta shows arteriosclerosis

grade one—slightly more conspicuous finding in the

abdominal portion. The anatomical portion, first,

bilateral cardiac coronary sclerosis with the narrow-

ing of the vessel luminal (lumen is inside of the

vessel) ; second, mild hypertrophy, and third, clin-

ical finding of angina pectoris. Angina pectoris is

not a diagnosis exactly but a symptom, a syndrome,

a certain picture of symptoms causing pain, severe

pain in the chest usually coming after [57] eating

and referred to the shoulder and down to the arm to

the elbow or to the wrist, sometimes to the finger,

caused by the fact that the coronary arteries do not

supply sufficient nourishment to the heart muscle.

From my examination, I find that to be a chronic

condition. It must have existed for many years to

cause as much hardening of the walls of the arteries,

as the calcification, calcium dexDosits around the

arteries, as it had. Angina pectoris is sometimes

caused by infection; sometimes, too hard work, too

strenuous work. Of course, shock or injuries may
lead indirectly to the beginning of angina—grief.

From my examination and from the autopsy I did

not find any other disease except what I have stated.

We did not make an examination of the spine at the

autopsy. Well, my other examination was of the

throat and chest and examination of the urine and
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sputum, of course, but I did not examine the back

or spine at all.

John F. Steele testified as follows on

Cross Examination.

By Mr. WHITLEY

:

In my examination of the lungs on October 10,

1931 I did not find a condition upon which to make
a diagnosis of active tuberculosis. I made a notation

to examine the man at some later date and put it

dowm for observation for activity. I did not re-

examine him later. I thought I would liave him

come in a couple of months from the time I saw

him but he did not come in and died about three

or four months after that. When he came to see

me he asked me to take care of his case. He just

came back the once,—that w^as really to furnish

the specimens for my laboratory examination. He
just came back once ; I prescribed for him the second

time and he phoned me a time or two. He ])honed

me just once—to come out to his house. I was out

of the city [58] and I sent someone else. They

phoned me the night he passed away. I happened

to be on another case at that time so he did not

get me. I w^as not attending him at the time of

his death. From the time I examined him in Octo-

ber 1931 up until the time he died, 1 gave him medi-

cine to take with angina. If you happen to get the

right medicine, they can take it over quit a long

period of time for these attacks and prevent attacks

and he was taking medicine all during that time.
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The only diagnosis I made as to the lungs was a

diagnosis of chronic pleurisy fibrous and inactive

tuberculosis. I based that on the x-ray findings and

on the physical examination, the type of breathing

and decreased resonance and also on the increased

vocal conduction over the upper part of both lungs.

The difference of the findings there on the pleurisy

and arrested tuberculosis, well, the pleurisy he had

—nothing in that except the x-ray—the fact in the

x-ray and fluoroscope, the diaphragm was caught up

and did not move up and down in the fluoroscope

and in the x-ray ; there was quite a dense adhesion

holding the diaphragm up, due to that old pleurisy

with effusions, I suppose. I just gave the findings

upon which I based my diagnosis for arrested

tuberculosis. The fact, he had decreased reson-

ance and bronchovesicular breathing, increased

vocal conduction, prolonged respiration, both lungs,

x-ray showed some old scar tissue, upper part

of both lungs. In the heart condition, Mr. La-

Favor gave me a history of attacks of angina pec-

toris, attacks of pain and starting in the chest and

radiating to the arm, which were typical of angina

pectoris. He did not say that word, himself, be-

cause he did not know about it but it was very

similar to angina pectoris attacks. [59] I did not

make any physical findings or any objective find-

ings there that would sustain the diagnosis. Very

seldom can this be done. The area of cardiac dullness

was just a little bit increased, very little; about 11

centimeters is normal; his was about 12. I would

not call that outside of normal limits. That is across
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the transverse diameter of the heart on the x-ray

fihn and on jDercussion. The measurements would

he within normal limits of a man's heart of his age

and size. The cause of angina pectoris may be in-

fection or overwork, overstudy, strain, grief-stricken,

or anything that will bring some additional work

on the heart or any additional infection on the

heart. When Mr. LaFavor gave me a historv of

attacks of angina pectoris, he did not say the num-

ber. He said he had had attacks every year since

the war, of this kind, this character. He did not

say whether he had any attacks before the war,

—

dated back to his sickness and iniurv in the war.

Not many people can have angina pectoris for about

10 or 12 years and have many attacks and still sur-

vive, but there are cases on record that do have.

He did not tell me how many attacks he had had

—

he said he had had several attacks every year, from

the time of the war. I was on another case and

could not get there the night he died but I was still

taking care of him. The doctor reported l)ack to

me after he passed away. As to the occasion for the

autopsy, just as in many cases that die, we like to

be sure of our diagnosis. The fact is, almost all

of the patients I have that die, I ask for an autopsy

and if the relatives grant it, we go ahead and do it.

The fact that there was an action pending against

the government by Mrs. LaFavor, I think might have

had something to do with the reason why the autopsy

was performed. We wanted [60] to check up on

the diagnosis, to be sure. Going back to my exam-

ination, October 10, 1931, so far as I know, there
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aren't any objective symptoms there of angina pec-

toris. I have seen a good many cases of angina pec-

toris and once in a great while if you examine a

patient just when they are having an attack, you

might find some little different sound in the heart,

ordinarily, but very rarely hear anything different

at all, when the person is not having the attack.

As to difference in sound, you might find a little

murmur. You might find a murmur there that isn't

there at any other time and a little sound in the

valves, or there might be, present at that time and

not at any other time, just when they are having

the attack of pain. In angina pectoris there are not

particular murmurs that you can find and are

spotted as angina pectoris. In a particular examina-

tion where vou find a murmur, vou would not be

able to call it angina pectoris. I made the diagnosis

of angina pectoris on the history of the case, and

knowing the man afterwards; it was confirmed by

the autopsy that he had sclerosis of the coronary

arteries. The first time that any physical findings

were made of angina pectoris, then, was at the time

of the autopsy. I think I knew at that time this

action was pending against the government—I think

just about that time that I knew it. The history

that Mr. LaFavor gave me at the time of my exam-

ination started when he enlisted in the Army, Sep-

tember 18, 1917. In taking a history we usually

take the childhood diseases but he did not give a

history of having had any childhood diseases. On

this blank, I wrote it out and gave the history as he
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gave it to me. I would not say for sure whether or

not he gave any [61] history of having any diseases

prior to service. I believe I asked about childhood

diseases and he denied them. I am not sure of that,

though. According to my records his history started

when he enlisted in service, September 18, 1917. He
did not give me a history of industrial activities ; I

never take that in the history, nor vocational train-

ing, either. If he had given it to me, I would have

taken that into consideration. He did not tell me
about being a student at the University of Idaho.

He did not tell me about the period of time he spent

on his farm at Colville.

TESTIMONY OF BERTHA NEHRING,
for Plaintiffs.

BERTHA NEHRING, after being first duly

sworn on oath, testified as follows on behalf of

plaintiffs, on

Direct Examination.

Bv Mr. McCutcheon:

My name is Bertha Nehring. I live at Tacoma,

Washington—4927 North Fisher Street. I did not

know Charles LaFavor during all his lifetime Init

I knew him for a short period. He rented a house

from me from October 1928 until August 1929. The

house w^as located at 2012 East Gregory Street. It

is about a five room bungalow. Towards the last

when he moved out, I got $15.00 a month but at
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first I got more rent for it. That was to August

1929. During that time I had occasion to see him
quite often, sometimes in the home that he rented

and sometimes at my home. He used to call at my
home to pay the rent.

A. He always appeared nervous and easily agi-

tated about anything.

Mr. DeWOLFE: We move to strike ''easily

agitated about anything" as a conclusion of law. [62]

The REPORTER: (Repeats the answer.)

The COURT: Overruled.

Mr. DeWOLFE : Exception.

The COURT: I did not understand your objec-

tion to go to that part of the answer which said

''very nervous"—I understod your motion to strike

to go to the statement that he was easily agitated ?

Mr. DeWOLFE : That is correct, Your Honor.

The COURT: Objection overruled.

His complexion was pale. He was not fleshy. He
did not carrv himself so verv erect as he walked.

I recall an occasion in which there was some dis-

cussion about the plumbing on the rented house. He
spoke rapidly. He changed the tone of his voice,

whenever he was talking, I mean with reference to

thi;5 plumbing. When he left my house, I do not

know exactly where he went,—I don't know where

he moved to. At the time he was renting from me,

I did not see him do any work.
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Bertha Nehring testified as follows on

Cross Examination.

By Mr. DeWOLFE:
I saw him about once a month when he came to

pay the rent, and sometimes a little over. Oftentimes

I came up to the home on business. I would see him

approximately once or twice a month. He was pale

and the tone of his voice changed. I did not see him

much after 1929. I did not see him previoiLs to

1928. Of my own knowledge I don't know anything

about him previous to that time. [63]

TESTIMONY OF JA]\IES ELLIOTT,
for Plaintiffs.

JAMES ELLIOTT, after being first duly sworn

on oath, testified as follows on behalf of plain-

tiffs, on

Direct Examination.

By Mr. McCUTCHEON

:

]\Iy name is James Elliott. I live on East 72d

Street, Tacoma, Washington. I live a little better

than 80 rods from where Mrs. LaFavor now lives.

I am a laborer. I have li^ed there about five years,

something like that, mayl)e a little more or a little

less. I met Charles LaFavor the first time ))efore he

moved out on that place there. I met him three years

ago—I can't tell you exactly. I do not know wliere

he was living at that time. That was before he

moved out. After he moved out to the place, I might

have seen him once a week; might have seen him
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four or five times a week. I never saw him doing

much of anything. He did not have a very good

complexion. I could not say as to how he carried

himself; I think he limped a little bit in one leg.

I can't say which one that was. I did some blasting

for him; I blasted on my own and on his place.

I would say I did that two years ago, something

like that, I can't tell exactly. I think I was there

blasting half a dav or mavbe better—I don't know
just how long I was there. I shot a box of dynamite

while I was there. I was blowing stumps. I put 8

to 20 sticks under the stumps—that is pretty hard

to tell. When the explosion went off it was neces-

sary for me to get away from the stump. I went

about 12 to 15 rods away. I would say that Mr.

LaFavor was not there with me. He was not help-

ing me blast. He was there ; he would not touch it

at all. Said he w^as afraid, made him sick, didn't

want anything to do with it, whatever. [G-t] When
the blast would go off, he went out to the road and

went up the road better than 80 rods and when he

got out on the road he held his hands this way (indi-

cating) and told me not to shoot the dynamite too

close until he had plenty of time to get away.

James Elliott testified as follows on

Cross Examination.

By Mr. DeWOLFE

:

I have had about 30 years experience blasting.

Lots of people, in my experience, who have not had

experience in it are afraid of that blasting. I am
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afraid of it, myself; I want to get away from it.

I met Mr. LaFavor about three years ago. He did

not move out in my neighborhood; he came and

worked on the place. When I first got acquainted

wdth him, he stopped at my place and asked me if

there was any more land around there and T told

him there was no more, except over the hill. I can't

tell 3'ou when that was. When he bought tliat land,

I will say I saw him once a week. I saw him up

until he died.

TESTIMONY OF BESSIE ELLIOTT,
for Plaintiffs.

BESSIE ELLIOTT, after being first duly sworn

on oath, testified as follows on behalf of plaintiffs, on

Direct Examination.

By Mr. McCUTCHEON

:

My full name is Bessie Elliott. I am the wife of

James Elliott. I recall when my husband was blast-

ing for Charles LaFavor ; I w^ent with him.

Q. Will you just tell the jury how Charles

LaFavor acted before and after the blasts were set

off?

A. Tell how he acted?

Q. Yes? [65]

A. Well, my husband, he dug holes and set the

blast and Mr. LaFavor says ''Here's where I am
going to get out of here" he says
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Mr. DeWOLFE: (Interrupting) I object to that

as self-serving.

The COURT : It seems to be a statement made,

accompanying an act as explanatory of the act ; ob-

jection overruled.

Mr. DeWOLFE: Exception.

The COURT : Allowed.

He says ^'Here's where I am going to get out of

here because powder makes me sick and bursts my
head to hear the report". So he ran out to the road

and he ran up the road about 80 rods with his hands

over his ears and was as pale as he could l)e. He was

scared, scared very bad.

TESTIMONY OF MARTHA M. LaFAYOR,
Plaintiff.

Direct Examination (cont'd.)

By Mr. McCUTCHEON

:

This was in April 1919. I was still living in the

same place, and he was still living in the same

place. We were about fifty feet apart, the houses

were. From late April 1919, he walked with a cane

for two months. He did not do any work. He went

for a little walk about ten o'clock—he came up to

see me where I was working—I \\'as waiting on

table, in a restaurant. He came up one day at ten

o'clock and stayed until eleven o'clock, had coffee

and lunch. He said, '^I guess I will go for a little

walk, then I will go home"; and at two o'clock he
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came up there and met me and then we both

walked together and he went and laid down to

sleep and I went on home and done my ironing,

wasliing or whatever I had to do. He used the cane

for three months, May, June and July. Then he

just laid around, go- [^66^ ing for a walk. His

mother was sick. He did not go to work. I don't

know whether he worked before he was married. I

never saw him work. We were married March 28,

1920, at Scobev, Montana. From the time of his

discharge, April 21, 1919, to March 28, 1920, he did

not do anv work; I never saw him do anv work-

ing. I saw him every day. After we were married

we lived in the same place until November 1st when

he was called, October 14th, to Spokane for voca-

tional training. From March 28, 1920 to October

1920, he worked from the first of March until the

last of September, 1920—w^as helping in the flour

mill sewing sacks. He was sitting down when he

w'as sewing those sacks. I went to the flour mill

with him and saw him work. I saw him sitting-

down sewing. He worked three hours a day, some-

tin](^s four. He went down there to work at eight

o'clock and came home at ten o'clock; had a lunch,

then went down again ; came home and had dinner,

then he came at two o'clock, came home again and

had another lunch. I gave him the lunches. From
March until September 1920 he averaged about

three or four hours a day on that job. He did not

work for a power company that I know of. He
worked about four hours a day on the average.
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During that period when he was sewing sacks he

did not do any work around the house because there

was nothing to be done there. He laid down in the

davtmie, for an hour at a time. He would lie down

after he had his little lunch. In September 1920

the govermnent sent him to Spokane for taking

training—vocational training. I did not go with

him. At Spokane he went to high school; he had

to take a smaller course; then they gave him a

l)Ookkeeping course, at Spokane. He was in Spo-

kane from October 31st until March 1922. He was in

Spokane from October 1920, all of [67] 1921, up to

March 1922. He was drawing $150.00 a month

from the government then. I visited him while he

was in Spokane; we lived there. We moved to

Spokane on November 7, 1920. I did not go when

he first went. I followed about a month later; he

left on the 14tli of October, I followed November

7th. He went to the Sacred Heart Hospital in

July 1921. I was living in Spokane at that time.

The government sent him to the Sacred Heart

Hospital to have his tonsils taken out. He was

there one week. Before he went to Sand Point he

was not in the hospital any more l)ut the nurse

came out and saw him every month, came up to our

home, while he was in Spokane taking vocational

training. He went to Sand Point in March 1922.

I did not go with him to Sand Point. I had to stay

home; we had a small baby. We had two babies

at that time. I heard from him at Sand Point.

He was at Sand Point about two months. After

he had been in Sand Point, Idaho two months he
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cairio home and was sick. When he came back from

Sand Point, Idaho, he weighed about 135 pounds.

After he came l^ack from San Point, Idaho, he

stayed home until the government could find him

another place. That was about a month. Then he

went to Moscow, Idaho. I went with him. At

Moscow they gave him some more vocational train-

ing,—poultry. There was an experimental station

down there. I remained in Moscow, Idaho until

1923, on the 20th of February. During the time

we were living in Moscow, Idaho, and he was tak-

ing training at the experimental station, he went

down there at nine o'clock in the morning and he

came home at noon and then rested for two hours,

laid down and then went back again until four

o'clock and come home. He did not do any work at

home. The nurse continued to visit him. At that

time he was receiving $105.00 compen- [68] sation

for vocational training. We stayed there until

February 1923. Then Mr. LaFavor and I moved

to Colville, Washington. We lived in town for two

months and in the meantime, while he was—the

government told him to take a rest and look around

and see if he couldn't find a place. So he found

the little place of four acres; about four acres and

we i^aid so nmch a month on it ; there was a mort-

gage on it. The government sent him a wagon, a

cutter, harrow, plow and harness. At that time

when we moved on the little farm at Colville he

weighed 127 pounds. At first the government nurse
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came out once a month; then she came out once

every two months. We lived on the four acre

ranch at (/olville from 1923 to 1928. We have

three children. At the time we were on the farm

they were small l)abies. When we moved out the

))aby was only a month old. During those five

years on the little farm near Colville, Washington,

Mr. LaFavor did not do any work; I liad to do the

work. There was some plowing, some gardening

work to be done. We had one cow, fifty chickens,

one horse. I milked the cow, looked after the

chickens, did the washing. He helped me with the

children. During that five year period he did not

work out for anybody else. He never worked for

anybody else from the time I married him other

than that job of sewing sacks. During the winters

of 1924, 1925, 1926, 1927, 1928, while we were on

the little ranch at Colville, mv husband came to the

Cushman Hospital every winter; spent the winter

in the Cushman Hospital, for a period of three or

four months. The second time, three months, then

four, then two. This happened every year since

1924. When he came back from the trips to Cush-

man, at times he came back apparently improved in

his physical appearance and health, and [69] at

times he was worse. In 1927 when he came ]:)ack,

he came back with a cane. We sold the little place

in 1928. We got $600.00 for it,—$400.00 for our

equity. We came to Tacoma in 1928 direct from

Colville. From 1928 to 1931 we lived on South
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Park Avenue : \Ye rented from Mrs. Xehring, the

lady \\\\o was on the stand. We rented for one

year and then we rented from a man by the name

of Dodd. We were still recei^dng compensation

from the government—$72.45. During that period

my husband did not do any work. He was just

doing something to keep his mind up; we lived in

town ; he was sitting down ; and he only weighed

128 pounds then. He had lost weight. He weighed

128 pounds in 1929. He moved out to a little ranch

on East 72d Street, where I now live. He moved

out there July 7, 1931. That place consisted of

nothing but a piece of raw land, ten acres. We
paid $15.00 a month for it. I don't know how

much we paid down but the man we rented from,

he knows. We made installment payments. There

were no buildings on it. A building was not built

on it. Tlie house where I am now living, I did

most of the building. My husband helped me a

little. We hired Mr. Elliott to help us. Mr. Elliott

helped. It is just a little shack, two little l)edrooms.

The little kitchen isn't finished vet. Mr. Svkes did

some work on it. It isn't finished yet, no bath-

room, no running water in the house. I did not

acquire any stock or chickens out there, I haven't

got anything. My husband started this case against

the government in 1928. He died January 11,

1932. During the twelve years we were married, I

never saw my husl^and do any heavy manual labor.

During those twelve years he received compensation
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from the government. When lie died it was $72.45.

I did not receive $3,000.00 of in- [70] surance on

the converted policy; I put in my claim. They would

not let me have it until three weeks ago, I put my
claim in; about two weeks ago, I put the claim in.

I have been trying to get it ever since he died.

During the periods when we were living in Scoljey,

Montana, and then in Spokane, my husband was

there, and while we were in Moscow, and while

we were on the farm in Colville, my husband mani-

fested extreme anger towards me—he was worse in

1923 when it started. The first time was in 1923.

AVe were then in Colville, Washington. The occa-

sion was his rundown condition. He flew off the

handle, quick, got excited. He abused me.

TESTIMONY OF E. C. WHITLEY,
for Plaintiffs

E. C. WHITLEY, an adverse witness, after being

first duly sworn on oath, testified as follows on be-

half of plaintiffs, on

Direct Examination

By Mr. NEWMAN

:

My name is E. C. Whitley. I am an attorney,—for

the L^nited States government. I have the service

records of Charles LaFavor, deceased, in my custody.

I have them in my custody now. That is the com-



68 United States of America

(Testimony of E. C. Whitley.)

plete record of Mr. LaFavor's entire military service

(hands documents to Mr. Newman).

Whereupon plaintiffs' exhibit #14, after being

identified, was offered and admitted in evidence

without objection.

Mr. NEWMAN: (Reads excerpts from exhibit

#14.)

Mr. DeWOLFE : I would like to read briefly a

few parts that were not read, in order to save time.

Whereupon Mr. DeWolfe continues to read from

plaintiffs' exhibit #14. [71]

TESTIMONY OF MARTHA M. LaFAVOR,
Plaintiff

Direct Examination (cont'd.)

By Mr. McCUTCHEON

:

Yesterday at the time I left the stand I spoke

about my husband having spells. They came on

about two days before he got them. Two days before

he got them he had an awful headache before the

spells came. About two days before he got these

spells he w^ould have an awful headache and his

mind was somewhere else, and he would go on talk-

ing to himself; it would take two or three days. I

would say something to the children and he would

fly )*ight up, and he came and pulled my hair and hit

my face and when he got over those spells he would

lie down and sleep two or three hours.
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Q. How long would the spells last?

A. They would come on two days before he got

them.

Q. Yes ?

A. And then when he got through abusing me,

—

Q. What did he do?

A. He would lie down and sleep, and when he

w^oke up he said ''Where did you get those bruises?"

I said, ''Don't you know?" and he said he did not

know.

Mr. DeWOLFE: I will object to that. There is

no mental disability pleaded.

The COURT: Objection overruled.

Mr. DeWOLFE: Exception.

He was just as nice as he could possibly be after-

wards. That was along in 1923 until the last of

September, 1931, he kept that up. [72]

He did not go to sleep the first part of the night.

I had to rub his legs, I had to rub his back and his

arms. I rubbed his back with wintergreen liniment.

I rubbed him until he went to sleej^, and then I went

to sleep and all at once he was raving like he was in

the war. And then he would say, "I must roll over

on my left side". And he would then say, "Gee, I

had an aw^ful fight". And then the next morning he

slept until ten o'clock, and then he got up and walked

around. That started ever since he and I were mar-

ried. While I was asleep I put my arm around him

this way (indicating) and let my face to his back
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(indicating) and he said, "Don't lay yonr arm
there". That started the first night we were sleeping

together, when we were first married. I had a nnm-

ber of i^hotographs. This one (plaintiffs' exhibit

N€h 1), he bronght it to me, when he was discharged.

My Imsband is the man there with his hand to his

face.

AVherenpon plaintiffs' exhibit No. 1, was offered

and admitted in evidence over the objection of the

defendant on the gronnd that it was not properly

identified, and exception was noted.

(Plaintiffs' exhibit No. 2, a photograph, handed

to witness.) He had it taken and he gave it to me,

—

before the war. I was not there when this pictnre

was taken. He is the man with the saw,—no, that is

his father. My Imsband is on that pictnre. That was

1910. I know him in the pictnre.

AVherenpon plaintiffs' exhibit No. 2 was offered

and admitted in evidence over the objection of the

defendant on the gronnd that said exhibit is too re-

mote and not within the issnes in this case, and ob-

jection was noted. [73]

Mr. DeWOLPE : We will admit that the yonng-

est man in the pictnre is her Imsband.

(Plaintiffs' exhibit No. 3, a photograph, handed

to witness.) That is myself. That pictnre was taken

on tlie fonr acre ranch. That is myself. The pictnre

was taken in 1926.

AVlierenpon plaintiffs' exhibit No. 3 was offered

and admitted in OA'idence over the objection of the
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defendant on the ground that said exhibit is imma-

terial and not a i3ictnre of Charles LaFavor, and

exception was allowed.

(Plaintitfs' exhibit No. 4, a photograph, handed

to witness.) That is my husband in 1931 at Lake

Geneva. I took the picture.

Whereupon plaintiffs' exhibit No. 4, after being

identified, w^as offered and admitted in evidence

without objection.

(Plaintiffs' exhibit No. 5, a photograph, handed to

witness.) That is my husband and the children. It

was taken in 1930. I took the picture.

Whereupon plaintiffs' exhibit No. 5, after being

identified, was offered and admitted in evidence

without objection.

That is my husband (pointing to plaintiffs' exhibit

No. 6). It was taken on Armistice Day in 1919. I

did not take the picture,—I was there.

Whereupon plaintiffs' exhibit No. 6, after being

identified, was offered and admitted in evidence

without objection.

(Plaintiffs' exhibit No. 7, a photograph, handed

to witness.) That was taken at Fort Lewis in 1917.

It is my husband. [74]

Mr. WHITLEY: Did you take the picture?

The WITNESS: No.

Mr. WHITLEY : We object to it.

The COURT : The means of knowledge not being

shown, the objection is sustained on the bare state-

ment.
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Q. Did you recognize that photograph?

A. Yes.

Q. When did you receive it?

A. When he was at Fort Lewis.

Q. How did you receive it?

A. In the mail.

Q, The regular way?

A. Yes.

Q. Do you know his handwriting?

A. Yes.

Q. Was it addressed to you?

A. Yes, sir.

Mr. WHITLEY : Is that his handwriting on the

back?

A. Yes.

Q. Where was this?

A. At Spokane.

Q. Spokane, Washington?

A. Yes, before he got so bad that I had to

w^ork,

—

Mr. DeWOLFE: I will object to that, and will

moA^e that the answer of the witness be stricken.

The COURT: The Court will not undertake to

separate the admissible parts from the inadmissible.

So the entire answer will be stricken, and you are

instructed to disregard it. [75]

(Plaintiffs' exhibit No. 10, a photograph, handed

to witness.) I recognize my husband in that picture.

I received it in 1917. He gave it to me in the early

part of the spring, and I met him in May.
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Whereupon plaintiffs' exhibit No. 10, after being

identified, was offered and admitted in evidence

without objection.

(Plaintiffs' exhibit No. 9, a photograph, handed

to witness.) That was taken July 1, 1929 at Point

Defiance Park. I took the picture. My little girl and

the neighbor's baby, two months old, are in the pic-

ture. That is Mr. LaFavor there (pointing).

Whereupon plaintiffs' exhibit No. 9, after being

identified, was offered and admitted in evidence with-

out objection.

(Plaintiffs' exhibit No. 19, a photograph, handed

to witness.) That was taken at Spokane, Washing-

ton in 1921. I was not there. My husband is there

—

he is this one (indicating) with the ^*x" on it. He
took that training there before he could take book-

keeping.

Whereupon plaintiffs' exhibit No. 19, a photo-

graph, after being identified, was offered and ad-

mitted in evidence without objection.

(Plaintiffs' exhibit No. 18, a photograph, handed

to witness.) That is my husband (pointing). That

photograph was taken at the Northwestern Business

College at Spokane, Washington. At that time he

was being sent to school by the government.

Whereupon plaintiffs' exhibit No. 18, after being

identified, was offered and admitted in evidence

without objection. [76]

(Plaintiffs' exhibit No. 17 handed to witness—

a

photograph.) This is my husband and I. It was

taken in 1920. That was when we were married.
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Whereupon plaintiffs' exhibit No. 17, after being

identified, was offered and admitted in evidence

without objection.

These spells that I spoke of, at the time when

they first started, it was about two days a month,

and once a month, and sometimes they went two

months at a time. I was asking God to help him and

I know that He answered my prayers, and all at

once it would come up again. It just came on

quickly. He just came home, when I was picking

potatoes, and he started to speak to me, and I did

not answer right away and he flared up, and how it

started was the first time at Colville, Washington,

in 1923. I was picking potatoes and it was a little

distance up to the gate, and he went down town

and came back. He came home by the gate there.

I did not go to open the gate, l)ecause I thought it

would be all right if he opened the gate. I was

digging and picking potatoes. He came in and

started to rave, and said, '^Why didn't you come up

and try to open the gate?" I said, ^'You are not

doing anything; I am doing all the work. It won't

hurt you any to open the gate". And then is when

he pulled my hair, punched my face. That was the

first time he ever laid his hands on me. He com-

plained about his head all the time. He went and

laid down. He would catch his head like this (indi-

cating), when he had the headache. He complained

about his head all the time. He took aspirin for his

headache,—right along. Lots of times I forgot to

take it out when I washed his clothes and they
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Avould be in the clothes. I would find a half box

of [77] aspirin that I had washed up with the

clothes. His headaches got worse since 1923. I saw

him lose his balance and fall, that was in 1931. It

was where I am living now. It was after he had had

an examination at the Veterans Bureau Hospital.

I think it was October 1st. At that time I was at

home. He was at home. He had to go to the Veter-

ans Bureau and have an examination. So he went

down and had an examination in the morning. He
came back home. He arrived home on October 1st

about five or six o'clock at night. He said, ^^I don't

want you to cook any supper. The Doctor gave me
some powder, and I have to take that the last thing

before I go to bed, and do the same thing in the

morning, without anything to eat. He is going to

give me a stomach test." He took the medicine

and went to bed, and then went to Seattle. He lost

his balance afterwards. The first day he left for

Seattle, I saw him take the powders. He came back

the next day. He did not eat anything the first

night when he came back home. He did not eat

any breakfast. The night before he ate a liglit

supper. The second night after he came home he

ate a light supper. He went to bed. The next morn-

ing he ate some breakfast. I saw him fall down

two weeks afterwards. He was sitting in the chair,

in the kitchen,—at eight o'clock in the morning.

He said, **Gee, I don't feel good. I am awful weak.

Get me some water", and I went after the pail to

get him a drink, and he fell right flat on the floor.
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He fell forward, on the left side and cheek, and he

laid there until I bathed his face with cold towels

and I rubbed him and he came to, and he said ^VHelp

me up", and I helped him up. And he said, '^I am
going to the lavatory". I watched him and he came

back in and he said, ^^I am awful weak". And I

told [78] him he should lay down, and he got up

and laid down. And all that day he was not able

to walk.

Mr. DeWOLFE: I move that the last part of

the answer be stricken. I will object to this line of

testimony on the ground there is nothing in it within

the issues, and on the further ground that this tes-

timony is burdening the record.

The COURT: The statement that he was not

able to walk will be stricken. Otherwise the objec-

tion Ls overruled.

Mr. DeWOLFE: Exception.

The COURT: Allowed. That is, the objection

made to the entire line of testimony is overruled.

Mr. DeWOLFE : Exception.

The COURT : Allowed.

I have observed my husl)and vomit,—just before

he was eating in tlie morning. It started ever since

I knew him, and he had to have a lunch at ten

o'clock, and then a lunch at twelve o'clock and then

a lunch at two o'clock. He could not eat A^ery much

at a time. It did not happen before the war. It was

after he came back from the war. He vomited after

he got through eating. He could not kee]) anything

on his stomach. Tliat did not occur every day,—two
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or three times during the month. After we were

married our hours for eating that were not regular

were ten o'clock and two o'clock. Before ten o'clock

in the morning we had breakfast. He just ate a

little bowl of mush. He would have something to eat

again at ten o'clock, some coffee and light stuff.

Then I served him again at lunch time, at noon.

He ate a light lunch. At two o'clock he had a light

lunch again. He never could eat heavily. That [79]

is why he had to eat so often. At Colville I did the

work. My husband died January 11, 1932. I was at

his bedside when he died. He was able to talk

up to the time he died. He had a heart attack.

The first one occurred after he had had his examina-

tion at the Veterans Bureau. He had the last one

in the evening as he was taking a bath. He was

fainting, and he said, '^Help me out". I helped him

out and he said, ^^If I ever have another attack like

this one, it will be the last of me". This was on

January 11th when he died. On the evening of the

10th he was sitting at the table watching the boy

washing his hair, and he went and washed the boy's

hair. He had an attack that evening. When the

children went to bed, he w^ent to shave. That was

above eight o'clock. At nine o'clock he was going

to take his bath, and he started to wash his hair.

He said, ^'I believe I have another spell coming on.

I am going out." And he went out and came back

and said *^It seems like my bowels have stopped to

move". He then said, ^^Fix me an enema", and I

fixed him an enema and he kept walking the floor
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and holding his heart like this (indicating), and he

said, ^'I can't walk any longer. I have to go and

lay down". And he said, ''Animals, when they get

sick, they don't lay down, and I should not". And
he said, ''Take the windows out of the house so I

can gQi some breath". I took the windows up and

raised the pillows so he could breathe. That was at

ten o'clock. That night he laid down and slept. All

at once he said, "I can't stand it. It is choking me.

Lay me down, and get some cold rags and put on my
heart". And he said, "My arm is paining me so.

Get some liniment and rub it". And I rubl)ed them

and he lay down with eyes shut, and he said, "^Jy

arm is [80] paining me so". I said, "I wall get the

cold water bottle and put it on your chest while I

get some cold rags and wring them'\ And when I

came back he went like this (indicating) : ah, ah,

ah! He did that three times, and he raised straight

out of bed. I was going to get the doctor and he

said, "Don't, I will be all right''. I said, '*I am
going to call for the doctor". I was with him all

of that night until lie was gone. That same evening

at eleven thirty he lost consciousness. After he lost

his breath he could not speak. He never spoke again.

I assisted him in taking enemas,—he had trouble

right along. The worst was since 1925, and from

that tim(» he always had to be massaged. T had to

massage him.

Mr. DeWOLFE: The government will stipulate

that tlu^ jurisdictional record of disagTeement exists,

and also that she is the qualified executrix.
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Mr. McCUTCHEON: Plaintiff's exhibit No. 20,

is a certified copy of the Letters of Administration,

—oh, counsel is waiving that.

The COURT : What date ?

Mr. McCUTCHEON : November 28, 1932.

The COURT: Appointing this witness,

Mr. McCUTCHEON : Appointing Mrs. LaFavor.

I am the regularly appointed administratrix of

the estate, appointed hj the Court. I still am,—it

has never been revoked.

Whereupon plaintiffs' exhibit No. 20, after being

identified, was offered and admitted in evidence with-

out objection. [81]

The plaintiff, Martha M. LaFavor, testified as

follows on

Cross Examination.

By Mr. DeWOLFE

:

My husband originally had a ten thousand dollar

policy of term insurance.

Q. And as far as you know he paid no premiums

on that policy subsequent to his discharge from

service ?

Mr. McCUTCHEON : We admit that.

As far as I know he paid no premiums on that

policy since the date of his discharge. My present

dispute with the government is only on seven thoti-

sand dollars of that insurance. As to the other three

thousand dollars, I am the beneficiary of two thou-

sand dollars, and his mother of one thousand dol-

lars,—he changed his mother to me. And then the

three thousand dollars was converted. The three
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thousand dollar policy was in force until the first

of February. My claim is for seven thousand dollars,

tliat is, deducting the three thousand dollars which

was later converted. Ever since 1932, I think it was

in February, I have been negotiating with the gov-

ernment for payment of the three thousand dollars

insurance.

Q. And the government has indicated that the

three thousand dollars is in line for pajmient when

the trouble between you and the mother is ironed

out?

A. I was the beneficiary.

The government has not disputed liability on the

three thousand dollars. My husl)and never did any

work in Colville in 1928. In Colville he was getting

$105.00 compensation from the govc^rnment. When
he came back from Colville thev deducted it to

$72.45. I don't remember the training [82] pay. He
got $105.00 compensation. That is my husband's sig-

nature there (indicating signature on government

exhibit A-1). That is his signature on the top there.

Whereupon defendant's exhibit A-1, after being

identified, was admitted in evidence, Avithout objec-

tion.

The one dated April 29, that is his signature.

That looks like my husband's signature and his

handwriting.

(]\Ir. DeWolfe reads from defendant's exhi])it

Al).

In 1923, on April 29, 1923,-1 was there at tliat

time. According to my best judgment, tliat report
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is made out in his handwriting. He did some work.

He had to do some to keep his mind up or he would

go unbalanced. [83]

The report of May 19, 1923,-1 never left. That

is his handwriting. The body of the report looks like

his handwriting. All these reports I have seen are

in his handwriting.

Mr. Manning was the representative of the United

States Veterans Bureau who supervised the trainees

in this work. The report of January 26, 1924 looks

like his handwriting. That is his signature on the

back. [84]

Q. Now, skipping down to May 24, 1924, was this

his handwriting again ?

A. Yes. [86]

(Mrs. LaFavor handed defendant's exhibit A-2.)

According to my best judgment that is Mr.

LaFavor 's signature.

Whereupon defendant's exhibit A-2, after being

identified, was admitted in evidence, without objec-

tion.

(Defendant's exhibit A-2 read to the jury by Mr.

DeWolfe.)
That is my husband's signature on government's

exhibit A-3, on the back.

Whereupon defendant's exhibit A-3, after being

identified, w^as admitted in evidence, without objec-

tion.

I was married March 28, 1920. I never saw him

work before we were married.
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(Mr. DeWolfe reads Government's exhibit A-3 to

the jury.)

He never worked in the power phuit that I know
of. Before we were married T never saw him work

in the flour mill. I did not see him working'. In

Januarv 1920 he went to the Northwestern Business

College. He quit his employment in the flour mill

at Scobey, Montana, December 20. He used to eome

home at night when he was working at the flour [87]

mill. (Defendant's exhibit A-i handed to witness.)

That is my husband's signature.

Whereupon defendant's exhibit A-4, after being*

identified, was admitted in evidence, without objec-

tion.

(Defendant's exhibit A-4 read to jury by Mr.

DeWolfe.)

My husband was sick about the fall of 1925. He
was in the hosj)ital. I think he went to the hospital

on February 27th, 1925; he left February and he

stayed until May. It was in 1925. From September

to December, 1925, he went again; he was twice in

the hospital in that year. He was in the hospital

from September to December 1925, at Cushman. I

remember that year he had to go twice. I don't re-

member exactly the number of months he was in

the hospital. As to where he was in October, Novem-

ber and December, 1925, whether he was in tlie hos-

pital or on the ranch at Colville, I don't remember.

I had so much sickness I could not remem))er that.

In 1925, I know, in the Spring, just what date it

was. It was on February 27th and then he came
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home in the middle part of May and then in the Fall

they sent for him to come into the hospital again.

In the Fall he was in the hospital two or three

months, or four months. I don't remember what

date he went to the hospital. That was in 1925.

It was in December if I remember right. Prior to

that, September, October and November, he had

stayed at home at Colyille. I remember that now,

1925. His nephew was there at that time, Septem-

ber, October and Noyember. His nephew did the

work. For about three months prior to December

1925 the nephew and I did the work on the ranch,

and prior to that three-months period my brother

was doing it. My husband helped a little. (Defend-

ant's exhibit A-5 handed to witness.) That is my
signature, that is my letter. [88]

Whereupon defendant's exhibit A-5, after being

identified, was admitted in eyidence, without objec-

tion.

(Mr. DeWolfe reads defendant's exhibit A-5 to

the jury.)

That is my husband's signature (indicating signa-

ture on defendant's exhibit A-6).

(Defendant's exhibit A-7 handed to witness.)

That is my husband's signature (indicating).

AVhereupon defendant's exhibit A-6, after being

identified, was admitted in eyidence, without objec-

tion.

(Mr. DeWolfe reads defendant's exhibit A-6 to

the jury.)
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Whereupon defendant's exhibit A-7, after being

identified, was admitted in evidence, without objec-

tion.

(Mr. DeWolfe reads defendant's exhibit A-7 to

the jury.)

Whereupon defendant's exhibit A-8, after l)eing

identified, was admitted in evidence, without objec-

tion.

(Mr. DeWolfe reads defendant's exhil)it A-8 to

the jury.)

Whereupon defendant's exhibit A-9, after being

identified, was admitted in evidence, without objec-

tion.

I never saw him work. That is his signature (in-

dicating signature on defendant's exliibit A-10).

Whereupon defendant's exhibit A-TO, after being

identified, was admitted in evidence, without objec-

tion.

(Mr. DeWolfe reads defendant's exhibit A-10 to

the jury.) [89]

I do not remember that my husband had an ad-

justed compensation certificate. He had a certificate

on which he borrowed money. I w^as paid on that

$600.00 after he died. Before he died he borrowed

approximately that during his life, but not at one

time. I recall Mr. LaFavor having worked at the

flour mill at Scobey, Montana, after we were mar-

ried. He started working at the flonr mill March

1st, 1920. We were married March 28, 1920. He

went to work several weeks before we were married,
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—lie went to work in the flour mill. He continued

working there until September. I don't remember

what he got. I do not have any knowledge of his em-

ployment at a plant in April, 1919. At that time

I saw him every day. He left Scobey, Montana,

October 14, 1920 to go to the Northwestern Business

College at Spokane, Washington, and he stayed

there until about March, 1922, taking vocational

training for the government. He received training

pay during that time from the government. The

government paid for his books and supplies at the

school, at the business college. I think they paid for

his education at the school. I don't remember if he

paid for it. After he got out of the business college

training he went on the McPherson Poultry ranch;

that was at Sand Point, Idaho. He helped with baby

chicks. I don't know how long he stayed with Mc-

Pherson. He did not go from there right away. I

think it was in August that he went to the Uni-

versity of Idaho ; I don't remember the month, but it

was that Pall, or the latter part of the summer. I

know it was that Fall. In the summer of 1922 he

took a rest. The government told him to take a rest

in the meantime, and they were looking something

up for him to do. He continued at the University of

Idaho until 1923,-1 think it was the [90] last of

January. He left March 20th; the baby was one

month old, and before he went to Colville. We had

to take our trunks and move them. We went to

Colville. The government paid his tuition at the Uni-
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versity of Idaho and I suppose the government suj)-

plied his books. He got training pay, too. It was in

June, 1922 that the ranch was purchased at Colville,

"Wasliington. We had it before March, 1923. The

government told him to look around and find a place.

We moved onto the ranch in Mav. We left town.

We lived in town two months. That was May, 1923.

We stayed there until 1928. The government fur-

iiished a wagon, a harrow, plow—I think that was

all. They gave him that to go on the place and work

when he felt like it. They gave him practically every-

thing. I know Mr. Bloom. He lived there. My hus-

band never worked with him, neither on our house

or any other place. In June, 1924 he was over on the

ranch at Colville. I don't remember that he hurt

himself at any time in 1924 with a sack of grain

falling out of a loft; I don't remember that he hurt

himself at any place in that vicinity during that

year.

The plaintiff, Martha M. LaFavor, testified as fol-

lows on

Ee-direct Examination

By Mr. McCUTCHEON:
I think he paid fifty dollars in 1922 when he got

the place at Colville. I would say the monthly pay-

ments were fifteen dollars a month. (Plaintiffs' ex-

hibit No. 21 handed to witness.) That is my husband.

It was taken in Colville, Washington, in July, 1927.

Those are my children (indicating). [91]
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Whereupon plaintiffs' exhibit No. 21, after being

identified, was offered and admitted in evidence,

without objection.

EARL C. WHITLEY,
an adverse witness, having been recalled as a wit-

ness on behalf of plaintiffs, testified as follows on

Direct Examination

By Mr. McCUTCHEON

:

I know R. L. Popwell. He is educational advisor

of the United States Veterans Administration at

Seattle, and he is now and has been such advisor

since 1924, to my knowledge. (Plaintiffs' exhibit No.

23 handed to witness.) That is not his signature. I

worked in the L^nited States Veterans Bureau from

1925 to 1933. During that period I was familiar with

the routine of the office. I do not know that signa-

ture. It is customary for someone in Popwell 's office

to sign his name. I would say that i3laintiffs' exhibit

No. 23 is a letter dated April 6, 1925, purporting to

be sent by R. L. Popwell's office. Chief of the Claim-

ant Division, from the office I was formerly in,—at

Seattle. Prom this, I could not tell whether or not

that was sent out in the regular course of the mail.

That is his name that is signed to it. I do not know

whether or not I have a copy of plaintiffs' exhibit

No. 23 in my file. Plaintiffs' exliibit No. 24 is a let-

ter dated February 15, 1927 from R. L. Popwell,
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Chief of the Claimant's Division, Seattle, Regional

Office, addressed to Mr. LaFavor. That is his sig-

nature.

AVhereupon plaintiffs' exhibit Xo. 24, after being

identified, was offered and admitted in evidence,

without objection. [92]

That (plaintiff's' exhibit Xo. 25) is a letter dated

March 13, 1926, addressed to Charles LaFavor,

Colville, Washington, bearing the name of R. L.

l^opwell. but not his signature.

(Mr. McCutcheon reads plaintiffs' exhibit Xo.

2-4 to the jury.)

DEPOvSITIOX OF JOHX M. GILBO,
witness on behalf of plaintiff, read to the jury,

as follows:

My name is John Martin Gilbo. I live at 4515

South Tacoma Avenue. I was in the military ser-

vice during the World War. I was acquainted with

Charles Y. LaFavor. I met him at Demartin,

France, in 1918, the latter part of August. The

day 1 got acquainted with him he was not feeling

very good. He was rublung over the left part of

hi< ])reast. I met him through the sergeant of

Com])any A. He told me there was a man in Com-

l)an\ A from tlu^ same place I was from. I was

in the same regiment. In France I knew him l)e-

tween two and three weeks. Close to three weeks



vs, Martha LaFavor et aL 89

(Deposition of John M. Gilbo.)

after I met him, I left. The next time I met him

he was complaining about the pain in his l)reast.

He mentioned about his left side. T first met him

in Demartin in a little store near the company

headquarters,—it was Simday afternoon. He went

to my company with me and we had dinner there.

It w^as after he had eaten that he complained about

feeling ill. Then he started back to his own com-

pany. The second time I saw him I met him near

a little water hole. We were going in swimming

but the hole was full of weeds. Then we went to

the ]}arracks. He said he did not want any lunch,

he had some with him. So he stayed there while I

ate. He mentioned he did not feel well on his left

side but he did not mention his heart direct. I saw

him about four times. [93] The next time I saw

him was when I went through on a truck. I did

not speak to him very much then. The next time

I saw him was when we had a divisional meet.

There was not much said. That was the fourth

time. We just talked about the trip. The first

time I met him he was glad to see me. He did not

do much of anything. I did not see him again in

France after we left there. The next time I saw

him was in 1926, at the (Hishman Hospital,—he w^as

a lot more sickly and peaked. I notice a change in

his appearance—he was a lot paler and thinner and

was limping a little. I was there at Cushman Hospital

most of 1926 ; he was there quite a few w^eeks while I

was there. He mentioned his heart once at that

time. He said he figured that his heart was on the
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bum at that time. At my first meeting with Mr.

La Favor in France, I do not know of anything

unusual taking place.

John M. Gilbo testified as follows on

Cross Examination.

By Mr. WHITLEY:
The last time I saw Mr. LaFavor in France was

when I was on the divisional hike with him. I

was in Company B and he was in Company A. It

was the divisional meet, the whole division. Thev

said the hike was fortv-one kilometers. I think a

kilometer is five-eighths of an American mile. That

would be about twenty-five miles, I think some-

where around that. That was the latter part of

August, 1918, and I was discharged in April 1919.

Just a month or so before the Armistice. That was

the last time I saw Mr. LaFavor until 1926. That

last time I saw him in France, some of them were

in a bad fix. I could not say just how bad he [94]

was. I do not know whether he went l)ack with

them or not. I went back on the truck. I do not

know wliether he went back witli them. The last

time I saw Mr. LaFavor was just shortly before

he died, in 1932.

John M. 0111)0 testified as follows on

Re-direct Examination.

By Mr. NP]WMAN:
When I saw him in France, that was in August

1918, I could not state iust the dav.
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EARL C. WHITLEY,
recalled as a witness on behalf of plaintiffs, testi-

fied as follows on

Direct Examination.

By Mr. MclX^TCHEON:
I did not find a carbon copy of plaintiffs' exhibit

No. 23 in the files. There are numerous files. It

would take me sometime to go through them. R. L.

P. represent Mr. Popwell's signature, whether he

actually signed it or not. The other initials 'M.

I. N." represent the initials of the person dictat-

ing the letter. The other initials there represent

the stenographer who wrote the letter. I can't

recall anyone in the office with that initial ^M. I.

N.". '^L. M. T." represents the stenographer who
wrote the letter. There have been many stenogra-

phers there and that has been some time ago. I

cannot say I know who L. M. T. is. The figures

"V 15469" represent the claim number of Mr. La-

Favor. If I had received that letter, my opinion

would be that it probably came from the office I

was formerly in.

Mr. McCUTCHEON : Plaintiff has filed a gen-

eral denial of the defendant's answer.

The C^OURT : It may be filed. [95]

Whereupon plaintiffs rested at which thne the

following motion was interposed by the govern-

ment :

Mr. DeWOLFE: The government moves for a

non-suit on the grounds that the evidence of the

plaintiffs has failed to make out a prima facie case
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sufficient to warrant the submission of tlie issue to

the jury; on the ground that the plaintiffs' evi-

dence has not made out a prima facie showing of

total and permanent disability within the meaning

of the law of disability during the time the insur-

ance was in force and effect; and on the further

ground that the evidence adduced affirmatively

shows that during the time the insurance was in

force and effect, he was not totally and permanently

disabled. I would like to be heard for a moment

upon the question.

Which motion was denied bv the Court and ex-

cei)tion noted on behalf of the government.

Whereupon the defendant proceeded with its case.

TESTIMONY OF B. F. WESTMORE,
for Defendant.

B. F. WESTMORE, after being first duly sworn

on oath, testified as follows on behalf of the de-

fendant, on

Direct Examination.

By Mr. DeWOLFE

:

My name is B. F. Westmore. I am ]n'esident of

the Northwestern Business College at Spokane,

Wasliington. I live in Spokane. I lived there

about Octol)ei' 1920. As president I have custody

of the records of that school. I have brouglit with

me the records pertaining to one Charles V. La-

Favor. (Defendant's exln])it A-T2 lianded to wit-

ness) That is the registration and attendance
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money paid in on acconnt of Mr. LaPavor's tuition

and grade,—that is the record. [96]

AVliereupon defendant's exhibit A-12, after l)e-

ing identified, was admitted in evidence, without

objection.

Mr. LaFavor started a course at my school Octo-

ber 27, 1920. He went to school until March 1922.

He took up bookkeeping, and there are other sub-

jects, too. He took set I and set II of ))ookkeeping,

rapid calculation, commercial law, commercial

English, commercial arithmetic and spelling. The

following are the grades he received: In Set I of

the bookkeeping, 92; Set II of Bookkeeping, 95;

rapid calculation, 95; law, 93; English, an average

of 94; commercial arithmetic, an average of 97;

spelling, 92; and he also took writing, an average

of 90; and rapid calculation 95. The absences are

shown on four days in the first week in May. I

caimot say positively what year. There were other

absences totalling ten days,—the second week in

May, and one the fourth week in May and one in

the second week of April. He was going to school

there the rest of the time as far as my records

show. The government was paying for it. The

government paid in all for that $301.81. That was

paid to this school, during the entire period.

B. F. Westmore testified as follows on

Cross Examination.

By Mr. McCUTCHEON

:

I have no personal recollection of Charles F.

LaFavor.
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TESTIMONY OF HARVEY BLOOM,
for Defendant.

HARVEY BLOOM, after being first duly sworn

on oath, testified as follows on behalf of the de-

fendant, on

Direct Examination.

By Mr. DeWOLFE

:

My name is Harvey Bloom. I live near Colville.

[97] I knew Charles F. LaFavor. I first met him

about 1923, after he moved out to the place near

me. At that time he lived about a quarter of a

mile from me. I first me him in the spring of the

year, 1923. I saw him every day two. During that

period of time I saw him plowing, working in the

orchard, constructing some buildings. I saw cutting

wood and hauling wood and I worked with him in

the threshing. When he was plowing, I think he

held the plow and his wife drove the horse. I can-

not say tliat I have seen him i)low all alone. He
did carpenter work on his chicken liouse, and also

on his house,—his dwelling house. I have seen

him taking care of chickens. Mr. T^aFavor and I

had arrangements with regard to exchange of work.

I went down and helped him two or three days on

his liouse, and in return he was to help me out with

a little pruning tlu^ next spring in my orchard. He
was to show me how to do it. In ont* job we pitched

binidles off the stack and into th(^ machine, thresh-

ini:,—botli of us together. If I remem1)er right,

he got three hundred ])abv chickens in the first

year. He had a horse, and cow or two, and some

hogs. He milked the cows, I saw him milking the
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cows, and taking- them to and from the pasture. I

saw him from 1923 until 1928. He never looked pale

to me. I never saw him limp and I never saw him

use a cane. I never saw him fall down. I never

saw him sick. I never heard him complain of

physical disability.

Harvev Bloom testified as follows on

(Jross Examination.

By Mr. Mc(^UTCHEON:
My name is Bloom. I am a farmer, near Col-

ville. My farm consists of forty acres. I have been

there since [98] 1921. I know where the LaPavor

ranch was. It was four acres. Not all of it was

cleared,—a part of it was. I think about (me-third of

it was cleared, possibly an acre and a half. As to the

rest of it,—the road takes up a part of it. There is a

])iece lying out in the open, and there was a hill-

side that was not cleared. The part that was not

cleared was a portion of the hillside. When the

T^aFavors came there, there was a shack on it, I

believe. I think it was a one-room board house.

That was the way it was when tliey purchased it.

I think he built a chicken house; until they got

the other house built, they occupied the chicken

house. For about three days I lielped build the

other house. I put the rafters and sheeting on,

and put up the side. I think a neighbor helped

him for a day or two. The house finally built was

a three room house, one story. It did not have any

water, no plumbing or bath. On that acre and a

half he grew a variety of vegetables. There was
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ail orchard on a part of it, possibly twenty-five

trees. His agreement was that he would show me

how to do the priming. He came and did a part

of it. They did not get water from me. He had

some hogs. I do not know exactly how many. I

would say that he had two cows. He got three

himdred baby chicks the following spring. That

was in 1924. I think he got the chickens in 1924.

I do not know how many chickens he raised. I

do not know if he increased the number or not.

Sometimes I saw him every day or two, for about

five vears. I did not see him every week of the

vear; he was awav at different times. I do not

know how long at a time he was away. When he

was around home I saw him every day or two. He
was not around home when he went to the hospital

a time or two. It may have l)een three or four

times; it could have [99] been five times, I do not

know. I saw him cutting wood. It was average

timber that was down. We call them small trees,

fir and tamarack. Just in passing, as I remember,

I would see him cutting wood, just a little of the

time. While he was cutting wood, I stopped and

talked to him a couple of times. I did not write

to the government and tell them lie was cut-

ting wood over there and asked them to inves-

tigate his compensation. I did not write to

the government. I did not shut off his water.

I did not have any difficulty with LaFavor. I was

on the l)est of terms with him all the time. We
never had a word about the water. The only words

that w^e ever had were just in regard to a breachy

animal,—a yoimg cow. The cow crept through
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the fence and got into my alfalfa. I just asked

liim to do something about it. That was all that

was done or said. I did not lock the cow up. I

do not know whether my wife wrote to the govern-

ment or not. The cow got through the fence in the

summer when the alfalfa was growing, the smnmer

of L927 I think. The government sent a man to

see me in this case. I don't know how^ they hap-

pened to send a man to see me. They sent a man

to see me in 1929 or 1930. He talked to me about

this case. Mr. Barr was a neighbor of the LaFavors

over there. Mr. Flint is dead now. Mr. Flint lived

about a mile away from the LaFavors. I think at

that time Mr. Barr lived about two miles from the

LaFavors. Mr. John Carlyle lived there, about

three miles from the LaFavors, in town. I do not

know^ if the investigator came to see him. I don't

tilink I gave the government investigator a long

report.

Harvey Bloom testified as follows on

Redirect Examination. [1^0]

By Mr. DeWOLFE

:

I did not solicit this man to come to see me. His

name was Mr. Schlax, the field investigator. The in-

cident I spoke of about the cow has not caused me
to change any of the facts in the case.

Harvey Bloom testified as follows on

Recross Examination.

By Mr. McCUTCHEON

:

Mr. Fortune was also a neighbor. He lived about

a quarter of a mile from the LaFavors. Also Mr.
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Fay, about a mile. The Stankeys were also neigh-

bors; they lived about half a mile a\Yay. That is

about all the neighl)ors around there.

TESTIMONY OF JAMES J. MELLINGER,
for Defendant.

JAMES J. MELLINGER, after being first duly

sworn on oath, testified as follows on belialf of the

defendant, on

Direct Examination.

By Mr. WHITLEY

:

My name is James J. Mellinger. I am secretary

of the Mellinger funeral parlor. I liave custody of

the records. I have the records concerning the

funeral and burial of Charles V. LaFavor in Janu-

ary 1932. I have our sales sheet and our call sheet.

(Defendant's exhibit A-13 handed to witness) We
have a call sheet we make in getting the information

of the deceased, and necessarv material for the cer-

tificate of death, which must be gotten shortly. This

is an original record, made in the ordinary course

of business. Mr. L. L. Miller made that particular

one. He was authorized at that time to make them.

Whereupon defendant's exhibit A-13, after being

identified, was admitted in evidence, without objec-

tion [101]

(Defendant's exhibit A-14 handed to witness.)

When we receive a call, we have a regular set

form, getting the name and the time of death and
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the residence where the person passes away ; also the

date of birth, where he last worked, w^hat his occu-

pation was, his birth place, the birthplace of his

father, the maiden name of his mother, the full name

of his wife and children, church affiliations of the

deceased, former residence, and cause of death, and

so forth. That is an original record. Mr. Thompson

made it ; he works for us. It was made in the gen-

eral course of business. Defendant's exhibit A-13,

that is an original record. From my own knowledge

the entries were made between the 11th and 14th of

January. The entry of January 13, 1932 was put on

today. I made that entry myself. That is my own

handwriting. I w^as connected with the firm in Janu-

ary 1932. I would not swear to it that an autopsy

was performed at the undertaking parlors. All the

entries, except the last entry which was made today,

were made at the time of the transaction. I did not

talk to Dr. Steele about this case today or yesterday

with reference to autopsy.

Mr. WHITLEY: I would like to at this time

publish and read the deposition of George Johnson.

The COURT : Let it be read.

Mr. WHITLEY: The deposition was taken on

notice, if Your Honor please.

The COURT : This deposition was taken where ?

Mr. WHITLEY: At Scobey, Montana.
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DEPOSITION OF GEORGE W. JOHNSON,
witness on behalf of defendant, read to the jury, as

follows

:

My name is George W. Johnson. I am a police-

man. [102] I am forty years of age. I was ac-

quainted with Charles V. LaFavor when he resided

at Scobey. I met him I think in 1917 and then after

the war when I came l)ack I was personally ac-

quainted with him. The first I remember seeing him

was—I returned in March and I saw him in May,

in the early part of 1919. After that I was ac-

quainted with him for a couple of years before he

left and I even heard of him after he left. ]\Ir.

LaFavor was working during the spring and suui-

mer of 1919. He worked in the mill. I am familiar

with the mill and know what thev do,—carry sacks

and load wagons. Some of the sacks weigh around

a hundred pounds. I would say that this work re-

quired a great deal of physical exertion. He com-

plained of it at ditferent times. I do not know the

approximate dates he worked there—it w^as during

the summer of 1919. I could not say for how long

—

it was for a number of months, I believe. He worked

at the electric light plant. I believe it was after he

worked at the mill ; it might have been before. I aui

familiar with the type of work he did,—fireman. The

fireman shoveled coal into the furnace. They had

three shifts—eight hours a shift. Shoveling coal is

hard work. I know he was idle i3art of the time but

I don't know what for. I think they paid a hundred

or a hundred twenty-five at the light plant. I know

they did later but I don't know if they did then. I
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have no knowledge as to the amount paid by the

Smith-Tyner Mill.

Mr. WHITLEY : I would like to read the depo-

sition of W. B. Heppner. [103]

DEPOSITION OF W. B. HEPPNER,
witness on behalf of defendant, read to the jury, as

follows

:

My name is W. B. Heppner. I was acquainted

with Charles V. LaFavor in 1919 and 1920. I just

got acquainted with him in the spring of 1919. I saw

him working at the flour mill. It must have been in

July or the last of June, 1919. As far as I know

he worked there about a year,—that would make it

sometime in 1920. At the time I saw him, I was

just there once, he was sacking flour. He was filling

sacks with flour. He had a regular sack filler and

the flour came through a chute into the sack. I did

not observe whether or not it was necessary for him

to handle the sacks of flour. I did not see that. That

was the only time I saw^ him working. A friend of

mine and I went down there. I did not know he was

working at the mill but I met him there and he was

working. Then, of course, I was working out of

town and did not come in very often, and I did not

see him until sometime next winter. Then I did not

pay much attention wiiether he was working or not.

I did not have any conversation with Mr. LaFavor

relative to his work. I reside at Scobey. I am a
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carpenter. I am thirty-nine years of ago.

Mr. WHITLEY : I would like to read the depo-

sition of Paul Crum.

DEPOSITION OF PAUL CRUM,
witness on behalf of defendant, read to the jury,

as follows:

My name is Paul Crum. I reside at Scobey, Mon-

tana. I am a lawyer. I am forty-nine years of age.

At the time Charles V. LaFavor resided at Seo])ey,

I was acquainted with him. I knew him since the

early summer of 1919 to the fall of 1920, or I miglit

have known him prior to that time Init I don't re-

member definitely. I w^as not associated with liim

[104] in any line of work. I was acquainted with

the t3^pe of work that Mr. LaFavor was doing at

that time. I know he worked as fireman in the Sco-

bey Electric Light Plant in the summer of 1919 and

that during part of 1919 and 1920 he worked in the

shipping room of the Smith-Tyner Milling Com-
pany. I saw Mr. LaFavor working at the electric

light x^lant during the summer of 1919. At that time

he was firing and stoking the steam ])oiler in the

Scobey light plant. He shoveled lignite coal into

the furnace. The work which he was doing was tlie

type of work that would be considered as manual

labor, and required physical exertion. I do not know
w^hether or not he worked continually during all that

period of time. At the Smith-Tyner Milling Com-
pany he worked in the shipping room and handled
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sacks of flour and wheat and delivered to the cus-

tomers. The sacks of flour weighed forty-eight and

ninet.y-eight pounds, I believe. I do not know

whether he worked continually all that entire time.

I do not know w^hether he laid off from work any

part of the time. I have not seen Mr. LaFavor since

the latter part of 1920 at any time.

Mr. WHITLEY: The next is the deposition of

L. C. McPherson.

DEPOSITION OF L. C. McPHERSON,
witness on behalf of defendant, read to the jury,

as follows:

My name is L. C. McPherson. I reside at Post

Falls, Idaho. I have lived there approximately two

and one-half years. Previously I resided for two

years at Greenacres, Washington, and nineteen years

at Sagle, Idaho. I resided at Sagle, Idaho from 1906

to 1925. I am a farmer by occupation. I conducted

a farm at Sagle, Idaho. I knew a man by the name

of Charles V. LaFavor. I knew Mr. LaFavor at

Sagle, Idaho, in about 1922. At that time he was

placed by [105] the Veterans Bureau on my farm

to learn what he could about keeping poultry. He

worked for me in that capacity for approximately

three months, from about February 1 to May 15,

1922. During the time he was employed at my farm

I had occasion to observe him at his work. I worked
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with him. He was to help in the care and feeding of

the poultry and also in the hatching of baby chicks.

The manual labor consisted of carrying feed from

the feed room to the several coops and cleaning the

litter from the coops from time to time and cleaning

out the droppings every morning. In the carrying

of the food to the coops, approximately thirty to

forty pounds were required to be carried,—that is

of feed. He was required to carry that feed from

fifty to one hundred and fifty feet. It was level

ground until he came to the door of the poultry

house. There was a six foot stairs to go up. When
he first came for the first four or five weeks, he as-

sisted me with the dairy work. That consisted of

milking about six cows and carrying the milk to the

separator room. Mr. LaFavor milked six cows. He
carried the milk about three hundred feet to the

separator room, in a large can. He took hold of one

side of the can and I the other. This dairy work only

continued for about four or five weeks. Spare time

was given to helping in the incubator room. In the

incubator room, I do not think he was required to

do any lifting or carrying of articles, in the perform-

ance of his duties. His duties, as a whole, required

a good deal of walking and remaining on his feet

during the day. The hours he was required to keep

with regard to going to work and quitting work were

approximately twelve hours. That required his at-

tention every day of the week. He was required to

go to work about seven o'clock in [106] the morning
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and he quit between seven and eight in the evening.

During the time he was employed in these various

duties I had opportunity to observe his demeanor

physically. During that period of time he com-

plained of disability,—he complained of his lungs

a good deal. He told me about being gassed in the

war, in the service, and he attributed it to that con-

dition. He performed his work and duties satis-

factorily when in my employ. At the time he left

his duties at my place he left at my request. It was

not because his work was unsatisfactory. Mr. La-

Favor was satisfactory when in my employ. And
his leaving was not by reason of any physical dis-

ability in that capacity. For his work, Mr. LaFavor

I believe was drawing regularly, monthly, from the

government, one hundred and forty dollars. He was

not paid anything in addition to that by myself.

I do not remember that he limped or had a lameness

in either of his legs. If he had been noticeably lame,

I would have had opportunity to observe that. He
appeared to have a cough or lung difficulty. I would

say it was mild. In my observation of him, his cough-

ing or his lung trouble did not interfere with tlie

nature of his work. From my observations of him,

his work was entirely satisfactory. During this

period of employment from the first of February,

1922 until the fifteenth of May, Mr. LaFavor did not

have occasion to be off his work because of sickness.

Every second Saturday, under agreement, he had tlie

privilege of going to Spokane to see his family. Dur-
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iiig his employment, each second Sunday, he was not

in full charge of the farm. As to the nature of Mr.

LaFavor's recreation during his em^Dloyment, he

would go to his room and read a good deal. To my
knowledge, he did not indulge in any recreations

that [107] would take him out of doors. About thirty

days after he came to my place he had medical at-

tention,—by a government mirse. If I remember

correctly it was to test his lungs and his general con-

dition. I do not think it was done by a doctor.

Mr. WHITLEY: The deposition of Mrs. L. C.

McPherson.

DEPOSITION OF MRS. L. C. McPHERSON,
witness on behalf of defendant, read to the jury, as

follows

:

My name is Mrs. L. C. McPherson. I was sworn

yesterday. I am the wife of Mr. L. C. McPherson. I

reside at Post Falls. I did reside at Sagle, Idaho, in

1922. I knew a man by the name of Charles LaFa-

vor, at Sagle, Idaho. He was placed with us by the

Veterans Bureau for the purpose of gaining what

knowledge w^e could give him of the poultry busi-

ness. I would say he was employed on our farm aj)-

proximately early February and sometime in May,

1922. During that period of time I had occasion to

observe Mr. LaFavor in his duties. He was required

to lielp in tlie general care and feeding of the

poultry and the general care of the incubators and

chicks, baby chicks. He worked approximately about
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twelve hours, but not continuously during that time,

but that was the time it would take to take care of

the poultry. At first I think he helped with the dairy

w^ork. The dairy work consisted of helping milk the

cows and bringing the milk to the separator house. I

had occasion to observe him in the manual labor of

that work. I observed him help carry in the milk.

He was required to carry that about three hundred

feet. It would usually be a ten gallon can and

whether that can was full of not, I could not say,

and the ten gallon can weighs [108] eighty pounds.

From casual appearance, I would say I did not

observe any physical disability. I had occasion to

ol)serve him in his walking upon many occasions. He
complained of his lungs. At times he seemed to

have an appearance of being easily fatigued. I

wouldn't say he had a very noticeable cough. He
had little red marks or spots around his eyes. Dur-

ing his employment upon our farm he was not al)-

sent from his work because of sickness at any

time. His employment was regular every day in

the week. He was receiving compensation from

the Veterans Bureau. He was not paid anything in

addition to that by myself or Mr. McPherson. He
was to help us for the knowledge we could give

him in return. I know the reason of his leaving

our employment. It was not by reason of his

health. As far as I know his work was very sat-

isfactory. As to his recreation habits after work

hours,—I would sav they consisted of restin^' and
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reading about the house. To my knowledge he did

not take part in any athletic games, fishing, hunt-

ing, or any of those recreations. During the time

he was employed on our farm, I do not have any

recollection of his having a doctor visit him for

medical reasons. He was employed regularly every

day of the week during his employnu^nt by us. He
went to Spokane to see his family on Saturday

every two weeks and returned on Monday. He
walked to and from the station to Sagle, and then

he took the train into Spokane. He was required

to walk about three-quarters of a mile. He carried

his suit case. He took these trips which required

this three-quarter mile walk every two weeks, for

the three months that he was employed.

Mr. WHITLEY: The deposition of Ella L.

Olesen. [109]

DEPOSITION OF EJ.LA L. OLESEN,
witness on behalf of defendant, read to the jury,

as follows:

My name is Ella L. Olesen. I reside in Moscow.

I am the registrar of the University of Idalio. I

have been in charge of the office of registrar since

Octol)er 1, 1920. As I'Cgistrar of the University of

Idaho I am the custodian of the records of the

University of Idaho that have to do with the at-

tcudance of tlie various students and tlie gj'ades that

they arc given in llie various subjects for whicli
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they are registered. I have the summarized records

of attendance of Charles V. LaPavor. The records

that I have produced here pursuant to my sub-

jDoena and marked, for the purposes of identification,

defendant's exhibits A, B, and C, are the only

records of the University of Idaho with respect

to the attendance and grades in the various subjects

of Charles V. LaFavor,—the only records which

have l)een sent to the registrar's office, and would

l)e the only records kept by the University of

Idaho with respect to his attendance and his grades.

There are no other records other than those I have

marked A, B, and C, for the purposes of identi-

fication, having to do with the attendance matricu-

lation, absences and grades of Charles V. LaFavor.

Exhibit A contains Mr. LaFavor \s matriculation

card showing that he was admitted to the University

of Idaho as a special student on June 26, 1922;

and the registration card for the 1922 summer ses-

sion which shows that he was a rehabilitation stu-

dent taking work in poultry and horticulture; and

the class cards for these two subjects which show

that he completed a course in horticulture on Sep-

teml)er 5, 1922 wdth a grade of B under Ernest

Tolbert and that he completed poultry with a grade

of A. [110] These are the official records witli re-

spect to the attendance and the courses taken and

the grades obtained of which I am the custodian.

(Defendant's exhibit A offered in evidence.) This

(defendant's Exhibit B) is Mr. LaFavor 's regis-
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tration card for the first semester of 1922-23 show-

ing that he was a rehabilitation student taking- voca-

tional courses in Poultry Husbandry, Horticulture

and English and also that he was registered for

Piinciples of Economics, a regular college subject;

his transfer or attendance record for the first se-

mester of 1922-23 showing that he received grades

of A in Poultry Husbandry at the six and twelve

week periods; and a grade of (' at the six week

period and B at the twelve week period in Horti-

culture. This card also shows his attendance reqord

in Economics I and indicates that between Sep-

tember 26, 1922 and November 20, 1922, Mr. La-

Favor had incurred fifteen absences. The course

met three times per week. The grade cards which

were filed at the end of the semester showing that

he had a semester grade of B in Horticulture and

an F in Economics. There are no class cards in

Poultry and English. Covering the period from

September 18, 1922 to January 30, 1923, inclu-

sive, defendant's exhibit B, so marked for the

purpose of identification, is the official record of

the University of Idaho with respect to tlie attend-

ance, grades and subjects taken by Charles V. I^a-

Favor. (Defendant's exhibit B is offered in evi-

dence.) Defendant's exhilut C, so marked for the

])nrf)()se of identification, consists of Mr. LaFavor's

registration card for the second semester of 1922-

23 showing again tliat li(^ was a reliabilitation stu-

dent of I lie Universitv of Idaho, and tliat he was
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registered for courses in [111] Poultry Husbandry

and Horticulture. Apparently he had added to

his studv list a course in Farm Water Systems and

Sanitation on March 1, 1923; also the class cards

for the three classes above mentioned. These show

that Mr. LaFavor withdrew from the University

before the end of the semester and received a mark

of W as the withdrawal grade in all of his courses.

Also the attendance record for the second semester

of 1922-23 and the indefinite leave of absence which

was made out for him on April 4, 1923, showing

that he had ^\dthdrawn irregularly on March 21st.

By irregular withdrawal we mean withdrawal from

the University without the student filing a petition

for indefinite leave of absence which he has re-

ceived from his dean on his own initiative. De-

fendant's exhibit C is the official record of the

University of Idaho showing the attendance, course

of study taken, and grades given to (^harles V. La-

Favor during the period of February 5th to March

21, 1923. (Defendant's exhibit C is offered in evi-

dence.) Defendant's exhibits A, B and C are all

the records of the University of Idaho with respect

to the attendance, subjects taken and grades re-

ceived by Charles V. LaFavor during the period

from June 26, 1922 to March 21, 1923, inclusive.

It would appear that Charles Victor LaFavor and

Charles V. LaFavor are one and the same person.

There are no other records of the University of

Idaho with respect to the attendance and courses
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taken and grades received by Charles V. LaFavor

of which I am official custodian other than the of-

ficial records I have produced here and which have

been marked A, B and C for the purpose of identi-

fication, ('harles V. LaFavor was a regularly en-

rolled student at the University [112] of Idaho,

—

as a vocational rehabilitation student. I have at-

tendance records of Charles V. LaFavor or Charles

Victor LaFavor in only those subjects taught by

University of Idaho instructors which offer college

credit. For the period from February 5, 1923 to

March 21, 1923 I have the attendance record for

the subject of horticulture, as appearing in de-

fendant's exhibit C. During the period from Sep-

tember 18, 1922 to February 4, 1923, I have the

transfer card which I mentioned before which shows

absences in Economics I, and which is defendant's

ex]n])it B. During the first period that Charles V.

Ln Favor was in attendance at the University of

Idalu), being that period covered by defendant's

e\]iil)it A, no attendance record was kept for any

subject. The grade A is interpreted as having a

numerical equivalent of 90-100, B 80-89, V 70-79,

D f)0-()9, E 50-59 and F below 50, under the scale

llicii used at tlu^ University of Idalio. I sliould say

tlic grade of B indicates about 8(>-89 as to numerical

standing. A is the highest grade given at the Uni-

>('i'sity of Idaho. From defendant's exhibits A,

n and (\ I should say that Charles V. LaFavor
was in attendance as a vocational student at the I^ni-
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versity of Idaho from June 26, 1922 to March 21,

1923.

Whereupon defendant's exhibit A-15, after being

identified, was admitted in evidence, without ob-

jection.

Whereupon defendant's exhibit A-16, after being

identified, was admitted in evidence, without ob-

jection.

Whereupon defendant's exhibit A-17, after being

identified, was admitted in evidence, without ob-

jection.

Whereupon defendant's exhibit A-18, after being

identified, was admitted in evidence, without ob-

jection. [113]

Whereupon defendant's exhibits A-19, A-20, A-21,

A-22, A-23, A-24 and A-25, after being identified,

were admitted in evidence, without objection.

(Defendant's exhibit A-19, A-20, A-22, A-23, A-21

and A-25 read to the jury by Mr. Whitley.)

Mr. McCUTCHEON: We will stipulate that all

of these may be admitted. The plaintiff will ask

that thev be held so that we can offer them in re-

buttal.

The COURT : Any objection.

Mr. WHITLEY: No objection.
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TESTIMONY OF GEORGE E. PFEIFFER,
for Defendant.

GEORGE E. PFEIFFER, after being first duly

sworn on oath, testified as follows on behalf of the

defendant, on

Direct Examination.

By Mr. DeWOLFE

:

My name is George E. Pfeiffer. I am a physician

and surgeon. I received my medical training at the

Chicago Medical School, 1910. I received a degree

of M. D. in 1910. I am now employed by the United

States Veterans Administration, Portland, Oregon.

I am a specialist in general surgery and have prac-

ticed general surgery for the last fourteen or fifteen

years. I am a Fellow of the American College of

Surgeons, a member of the Medical Societe, and

Chief of the Surgical Service of the United States

Veterans Hospital at Portland, Oregon. I am now

located at Portland, Oregon. I am Chief of the

Surgical Service. Surgery is my sjiecialty. I exam-

ined Charles V. LaFavor, generally speaking, about

twice a year, beginning in December 1925, going on

through, I lielieve, it was Marcli, in the spring of

1926; the w^inter of 1926; along about tlie spring of

1927; and [114] there may be one or two more, I am
not sure. The first clinical examination, tliat is the

examination of the i)atient, was in December 1925.

I liad x-rays ])efore that. T made a reading of the

x-rays in March of that year. I presume tliose plates

were destroyed as liaving been too old, as having

passed the storage limit for x-ray films in tlie
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United States Veterans Bureau. I believe the stor-

age limit is two years. The}' were x-rays taken of

the spine and pelvis. They were negative for any

pathology.

George E. Pfeiffer testitied as follows on

Cross Examination.

By Mr. XEWMAX

:

I did not personally take these x-ray pictures. I

don't think I was present when they were taken. It

is customary in the hospital of that type, for tech-

nicians to actually take the x-rays ; during the time

they are taking them, they identify the films by cer-

tain numbers. The doctors who interpret those films

depend on the proper placing of the mmibers and

proper keeping of the record for the identification

of the particular films, he is reading ; in other words,

he depends on the technician's integrity and a])ility

to properly record the thing, or that film,—the par-

ticular one relating to that particular patient. That

is the only way we have of identifying the film with

the patient.

George E. Pfeiffer testified as follows on

Redirect Examination.

By Mr. WOLFE

:

That picture was taken at the United States Vet-

erans Hospital, Tacoma, Washington, in 1925. [115]
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George E. Pfeiffer testified as follows on

Cross Examination (contd)

By Mr. NEWMAN

:

I do not know of my personal knowledge that that

was the picture of Charles LaFavor except that it

had the number stamped on it,—it was the number

given of that patient when the picture was taken.

I was able to tell from the picture in what position

the patient was placed wlien these pictures were

taken.

George E. Pfeiffer testified as follows on

Direct Examination (contd)

By Mr. DeWOLFE

:

There was nothing in the x-rays to indicate dis-

eased changes of the bones in the particular parts

x-rayed, the spine, right shoulder and hips. As I

recall it, the parts x-rayed were the spine, right

shoulder and hips. I examined him personally in

December 1925. I examined him again in 1926,

Marcli 1926. I examined him in 1927, twice I think

in 1927. He complained generally,—pain in the

back, pain on motion, aching in the back, pain in

the slioulders and hips, especially during movement.

I diagTioscd my finding on the examination of De-

cember 1925 as early hypertrophic artluntis. In

other words, rlieumatism, in wliich l)one changes

were occurring, new bone was ])eing deposited

—

lime and salts were being deposited in the ligaments

around the bone. There was nothing in the lindings



vs. Martha LaFavor et al, liT

(Testimony of George E. Pfeiffer.)

at the time I examined him that would ena))le me
to say he could not work. I interpreted that x-ray

in March of 1925. In my examination in December

1925, I found there were changes indicating the

man had a productive arthritis, which T did not find

in the x-ray in March 1925. The x-ray changes [116]

came into existence since March 1925. The x-ray

changes, however, are usually preceded by clinical

changes; the x-rays can only show changes in

shadows ; those changes usually occur somewhat later

than the onset of the disease, perhaps a year or so,

or over a year. I think my next examination took

place in March 1926. At that time I again found the

man was suffering from moderately early hyper-

trophic arthritis, somewhat worse than the condi-

tion found in December. By moderately I mean the

x-ray findings suggested that the condition was not

more than,—I will say, arbitrarily, a year or two

old. The striking feature of the examination made,

in my opinion, was the progression noted from time

to time ; I saw this man from December 1925 through

the next few years. The next examination was either

in December 1926 or the following spring, I am not

sure. At that time my findings showed the man was

decidedly worse ; his rheumatism was getting worse.

I characterized it as progressive arthritis. The

patient had several focal infections, as we term them,

infections involving the teeth, tonsils and the pros-

tate gland, which warranted an opinion that his

rheumatism had resulted from such foci of infection.
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There was no evidence of trauma or injury at the

time I examined him.

George E. Pfeiffer testified as follows on

Cross Examination (cont'd)

By Mr. NEWMAN

:

By productive arthritis I mean arthritis char-

acterized by the production of new ])one, deposition

of calcium salts in tlie ligaments around the bones.

The first time I examined this patient w^as in 1925.

In my opinion [117] this productive arthritis had

existed not over a year or two, then ; that is, so far

as the productive changes were concerned; in fact,

there was no evidence of productive changes in

March of 1925. I think the x-ravs of December, 1925

showed symptoms of changes; December, I think,

not in March. Once these bones became infected so

that the symptoms are shown on the x-ray, the man
could not recover so that in future years these symp-

toms would not show on the x-rav. The x-rav would

continue to show signs of arthritis ; he would recover

clinically. Changes characteristic of the disease are

shown in the x-rays through the years, later on. The

changes arc there; they don't disappear; the deposi-

tion of salts in the ligaments, productive changes in

the bones are permanent, naturally, unless removed

surgically. If there had been symptoms shown hy

x-rays years before, it should liave shown in 1925. I

made a special examination, an examination confined

chiefly to the orthopedic condition complained of;
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however, in making such examination, it is cus-

tomary to survey the patient generally; he com-

plained of so many things that it was quite obvious

he was of an unstable makeup; in other words,

it was difficult to correctly evaluate his com-

plaints, made it difficult to decide as to how

much weight to attach to some of his com-

plaints with reference to his orthopedic dis-

ability. I did not examine his heart and lungs. I

just made a general survey, sized him up as he

walked and went through the various exercises he

w^as requested to go through. Nature has nothing to

do with that,—arthritis of the lumbar, of the sacro-

iliac, that is, providing a way of compensation by

taking the weight of the side affected and causing

a curvature of the spine. If he has pain, that side

tilts to the other [118] side. The patient relieves the

weight on the affected side; he tilts the pelvis up-

ward on that side and in that way produces some

curvature of the spine which is of a temporary char-

acter, however. As to the length of time it takes to

develop that curvature, just the moment the pa-

tient relieves his weight on that side, elevates the

spine—At that time I did not find any curvature of

the spine in the x-ray. It would depend entirely

upon the way the patient placed himself on the side,

—if he drew up one side of the pelvis, he could pro-

duce a curve in the spine. In my examination of the

patient I took into consideration his past history. As

I recall it, I am not sure of the details, the history he

gave me was essentially the history I heard given

here yesterday, as having been gassed in the service
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and having been shellsbocked or tilings of that sort

and the history of the gradual onset of the pain in

his back and inability to use his hips and shoulders

as well as he wanted to ; the history of sore throat.

I think he had a history of having been told he had

scarlet fever. He gave a history of sore throat; I

am not sure whether he knew it was diphtheria or

not. He gave a history of having been told he had

had pleurisy. He said he inhaled gas. I do not recall

that he gave a history of being knocked out by a

high explosive shell ; he said shellsbocked, something

of that sort. He said he had pyorrhea. I don't re-

call having given me a history of having had flu.

As to his giving me his hospital record while in the

service, no such facts as that are contained in the

clinical records in the hospital in wliich the patient

Avas at that time, which records were submitted to

me at the time of my examination. [119] All those

things are taken into consideration, that is in diag-

nosing the condition of the patient. Scarlet fever,

diphtheria, are infectious diseases; there is some

question so far as flu is concerned in so far as no

one seems to know what causes it. An arthritis oc-

curring in 1925 has nothing to do with infectious

diseases occurring ten or twelve years prior.

Q. If it were possi])k^ that the record showed that

arthritis existed a few months after his discharge

from the service—

?

Mr. WHITLEY: (Interrupting) We object to

that.
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The COURT: Objection overruled.

Q. Isn't it probable that that would have been

caused by one of these infectious diseases ?

Mr. DeWOLFE : For the purpose of the record,

we object on the ground it is without foundation.

The COURT: Overruled.

Mr. DeWOLFE: Exception.

The COURT : Allowed.

I should have to say that an arthritis existing a

few^ months after his discharge from the service

might be based upon any one or all of such infectious

diseases. However, it is a rather general statement.

You named three or four diseases, which might have

produced an arthritis. That is rather far fetched to

say any one of those infectious diseases might have

caused hypertrophic arthritis. It would be very, very

difficult to prove medically. One of the recognized

causes of hypertrophic arthritis is foci of infection.

Focus infection is entirely different from the in-

fectious diseases of the type you are discussing;

focus infection means simply there is an area of in-

fection [120] somewhere in the body, commonly

likened to tonsilitis, pyorrhea, prostatitis, infected

gall bladder ; an infectious disease, such as you were

discussing is a disease, characterized by a more or

less short course and complete recovery.
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George E. Pfeiffer testified as follows on

Redirect Examination

By Mr. DeWOLFE

:

There are two types of curvature commonly recog-

nized. One is a functional type in which the curva-

ture is not dependent upon bone or ligament

changes; merely dependent on the ability of the

spine to bend. The mere fact a photograph was

taken at the time it was bent, would not mean he

could not straighten his spine. The second type de-

pends on actual changes in the spine, such type of

curvature does not change. The type seen in the

hunchback for instance, who has a type of curvature

that does not change, except by surgical operation or

something of that sort.

TESTIMONY OF B. A. SEIBERT,
for Defendant.

B. A. SEIBERT, after being first duly sworn on

oath, testified as follows on behalf of the defend-

ant, on

Direct Examination

By Mr. DeWOLFE

:

My name is B. A. Seibert. I am a physician. I

was formerly with the Veterans Administration. I

am now ow furlough. I am a graduate of Barnes

University, 1909, from which I obtained the degree
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of doctor of medicine. I am licensed to j^ractice

medicine in the State of Washington. I have been

engaged in the practice of medicine since my gradua-

tion. I was with the Veterans Administration in

[121] 1925. I examined Charles LaFavor. The first

time I examined him was in December, 1925, and

then again in August, 1927. His complaints to me

were pain in the left leg and hip and left arm be-

tween the shoulder blades and headache and some

stomach complaint, gas on the stomach ; I think that

w^as his complaint in 1925. In 1927 his complaints

w^ere of the same general character except at that

time, he complained of pain in the back. The first

examination, he was referred to me for a special

examination of the spine and the second examina-

tion was a general examination. In 1927 I did not

find any heart disability. In 1927 because of his com-

plaint of pain in the lung on the left side, I referred

him to a lung specialist. Dr. Feaman, I think. In

1925 in my examination I made a diagnosis of arth-

ritis of the sacro-iliac. That is the joint where the

sacrum articulates with the ilium or pelvic bone, the

sacrum being the lower segment of the spinal

column. Arthritis is any inflammation of the articu-

lar surface involving the synovial membrane or bone.

At that time, in my opinion, that condition was of

short duration. There were no clinical findings to

verify the diagnosis, made on x-ray findings. By
short duration, I mean probably a year or year and

a half. In my opinion, from the condition I found
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at that time, he could work,—do work of a general

character. In my opinion he could do farm work

at that time. In 1927 I found the same condition ex-

cept there had been a progression of this arthritic

condition at that time. There was some involvement

of the dorsal spine. I would not be able to say

whether or not in 1925 that condition came from an

injury, whether it was traumatic or due to infection.

It is the present day opinion that most of these arth-

ritises are from a focus of in- [122] fection, or direct

invasion of the bacteria of a joint.

B. A. Seibert testified as follows on

Cross Examination

By Mr. NEWMAN:
I examined his heart in 1927. Not by x-ray, just

a clinical examination. At that time he complained

about soreness in the left arm, left side
;
pain in the

lungs and left chest. It may be symptoms of heart

trouble; I wouldn't say that it is exactly. In true

angina pectoris there is a pain referred down the

arm at times. Pain in the right arm and right chest

is a marked symptom of angina pectoris. I found

no heart trouble. I am not familiar with '^Krum-

mer" on heart diseases.
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TESTIMONY OF
CONSTANCE M. MIKKELSEN

for Defendant.

CONSTANCE M. MIKKELSEN, after being

first diilv sworn on oath, testified as follo\YS on be-
t/ 7

half of the defendant, on

Direct Examination

By Mr. WHITLEY

:

My name is Constance M. Mikkelsen. I reside at

Seattle, Washington. I am Assistant State Regi-

strar. As Assistant State Registrar, I have access

and custody of the records of the Washington State

Board of Health. This is the original death certificate

of Charles LaFavor (referring to defendant's ex-

hibit A-26).

Constance M. Mikkelsen testified as follows on

Cross Examination

By Mr. McCUTCHEON:
I work for the State Board of Health. I am the

keeper of these records. They are made out on the

date they show. The certificate was filed with the

local registrar, [123] January 13, 1932. I don't know

when it was made out; there is no date on there.

Only the date when filed ; that, by law, has to be 72

hours after death, within 72 hours.
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TESTIMONY OF EDWARD PERRY,
for Defendant.

EDWARD PERRY, after l)eing first duly sworn

on oath, testified as follows on behalf of the defend-

ant, on

Direct Examination.

By Mr. WHITLEY

:

My name is Edward Perry. I am a physician. I

am the Coroner. I was the Pierce County Coroner

on January 11, 1932. (Defendant's exhibit A-26

handed to witness) That is uiy signature. That is

the original of a death certificate of Charles

LaFavor, signed by me with the cause of death,

et cetera. It was sent in to the local Health Regis-

trar. At the time of the death of diaries EaFavor

I made an external examination, no autopsy, in my
official capacity as coroner, I examined tlie ])ody, on

the day of his death, January 11th, at the mortuary.

There were no incisions or scars on the ])ody at the

time of the examination.

Edward Perry testified as follows on

Cross Examination.

By Mr. NEWMAN:
I examined the body of Charles LaFavor on Janu-

ary 11th, the day he died. I did not see the body

afterwards. I saw the body only one time, January

11th, the day he died; I don't remember the time of

day.

Mr. WHITLEY: Reads to the jury from the

service records. [124]
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TESTIMONY OF ALBERT C. FEAMAN,
for Defendant.

ALBERT C. FEAMAN, after being first duly

sworn on oath, testified as follows on behalf of the

defendant, on

Direct Examination.

By Mr. WHITLEY

:

Mv name is Albert C. Feaman. I reside at Seattle,

Washington. I am a physician and surgeon. I am
employed by the United States Veterans Adminis-

tration, Seattle, Washington. I am a graduate of

the Universitv of Minnesota, 1919. I am admitted to

practice medicine in the State of Washington. I

specialize in diseases of the heart and lungs. I have

made that my specialty since 1919. I was resident

physician at the Seattle Municipal Hospital, Tuber-

culosis and Contagious Hospital, for three years;

following that, I was in charge of the heart and lung

work at the sub-district office, Portland; was then

sent to Boise, Idaho for three months,—opened the

office there. I then returned to Seattle and was in

charge of District 13 from 1923 to 1926,—composed

of Oregon, Washington, Idaho, Montana and Alaska.

Since that time, I have done the heart and lung

work in the Seattle Regional Office. I took a post

graduate course in 1925 and one at Oteen in Septem-

ber 1925. I examined Mr. LaFavor during his life-

time. The first examination was December 15, 1925.

That was in connection with the lung examination

only. At that time, he complained of distress and

pain. He had an old pleuretic thickening of the left

lung, I called it. At that time I made a special lung
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examination. I examined him again on October 19,

1931,—a heart and lung examination. At that time

he complained about this pain and distress in the

left lower lung and he complained al)ont dizziness,

shortness of [125] breath on exertion, but no pre-

cordia pain, and pains in the vicinity of the old

pleurisy. B}^ precordia pain I mean a pain over the

heart. He made no complaint of precordia pain at

that time. On that examination I still found the same

evidence of chronic tlbrous pleurisy, adhesions of the

diaphragm and lungs, retraction of the chest. Tlie

heart examination showed no evidence of any heart

trouble at that time, by reason of the blood pressure,

absence of thrills or murmurs or things we charac-

terize as due to heart disease. Angina pectoris is a

manifestation of pain as the result of several condi-

ti(ms. The most common one is a hardening of the

coronary artery, the artery whicli supplies l)lood to

the heart,—liardening of the aorta,—that is calcified

deposits in the aorta or aorta valves or a myocar-

ditis; that is, a chronic condition of the heart

muscles ; those are the most common factors. As to

the different types of angina pectoris, there is the

true type called the major type, angina pectoris

true ; there is an inci})ient type, milder form of the

true angina pectoris; there is an emotional type,

which is the emotional type resulting in si)asms of

the arteries, usually of the coronary or it might ])e

general tliroughout the body. The usual causes of

angina are isolated hardening of the coronary, which

is a rare thing, or a hardening of the aorta, or botli.
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or a myocarditis. As to the symptoms of angina pic-

toris, the first thing that the patient complains of is

a vicelike oppression over the chest, usually the

upper portion, while it may he the lower portion,

usually confined to the sternum, where it first ap-

proaches. This pain comes on while the patient is

exerting himself, walking against the wind, up-

[126] stairs or running or in emotional anger. This

pain radiates either to the neck or left arm, or both

arms, or occasionally, it may appear in the groin or

scrotum, but the main thing is, the patient stops

immediately on having an attack, holds his breath,

fearful of impending death. He presents a ghost-

like, masklike appearance. He stands still, afraid to

move, think ; afraid to do anything that might bring

a gTeater intensification of this pain. There are five

different methods of termination of those attacks.

The first is, he may suddenly die—the onset comes;

he die8 immediately following the attack—death of

exhaustion and fear—dies from the shock and reac-

tion of the attack. He may recover or fall in a faint

;

the other is that the attack may last for a little

while, he will get over it and have exhaustion and

in two or three days, the whole thing disappears ; the

last is, he may completely recover and may never

have another attack again. I was present in the

courtroom and heard the history of Charles LaFavor

and heard the complaints as they were read. I be-

lieve I enumerated the symptoms that occur in an-

gina pectoris,—that the result is a spasm causing

pain to travel over those nerve trunks, from the



130 United States of America

(Testimony of Albert C. Feamaii.)

third cervical to the first dorsal and the course

through which that follows in the neck and down
the arm,—so that the symptomatology is not char-

acteristic of a true angina pectoris—l)y complaining

of pains in the left arm, alone,—it first has to liave

its origin in the heart, where the spasm takes

place and radiates into the arm.

Q. Doctor, from the results of the examinations

and complaints made by Mr. LaFavor, tracing it

from the time he went into tlie service in 1917,

nntil your last examination of him in October 1931,

what in your opinion would [127] be the pro))a])le

causative factor of the production of the angina

pectoris, if he did have angina pectoris, as the

cause of his death?

A. Because of the fact this condition of angina

pectoris is associated with the deposit of calcium

in the blood vessels, such as we call hardening of

the arteries and in view of the fact that angina

pectoris is given as the cause of the death and we

knew^ that it is associated with the hardening of

tlie arteries. In arthritis we note calcium is de-

posited along the joint surfaces—in long standing

arthritis, as it develops, there is a deposition of the

calcium in and around the ])lood vessel walls—to

account for the history showing progressive arth-

ritis, I would associate it with the calcium deposits

—in the joint spaces causes his hypertrophic arth-

ritis.

r never heard of a situation where an injury,

trauma, in 1918 or 1919 caused an attack of an-
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giiia pectoris in January 1932. In my examina-

tion of the heart made in October 1931, I did not

find any evidence of angina pectoris. The blood

pressure was within normal limits. The pulse was

normal, heart size normal, no evidence of myo-

cardial changes, arthritis, showed no evidence of

sclero.sis. There was no outward or inward mani-

festation of a condition that could be associated with

angina. In every heart examination there are a

series of questions which we ask the patient in or-

der to get certain information—if they have pre-

cordia pain, palpitation, cough and edema—those

questions are asked every patient. This precordia

pain was not given as a symptom by Mr. LaFavor

at that time. He did complain of shortness of breath.

The precordial pain is the outstanding pain which

causes one to have fear of death. You have [128]

to have that spasm of the coronary artery to have

angina because the spasm is due to the blood to the

heart being impeded and this pain is the outstanding

thing. You have to have it before you have a true

angina. At the time I examined him there was

nothing to show he had had such a pain.

Albert V. Feaman testified as follows on

Direct Examination.

By Mr. NEWMAN:
He did not give me such a history. That is al-

ways underlined in every examination. When a

man says he has precordial pain that is an out-

standing characteristic and if he had, it would have
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been recorded. He gave me a history of i>ain in

the left chest. I do not recall that he gave me a

liistory of pain in the left arm. He complained of

giddiness, shortness of breath and I think my ex-

amination Avill show you that. In 1925 I made

a lung examination; in 1931 I made the heart ex-

amination. Pain in the left arm and left chest is

not one of the most common symptoms of angina

pectoris. I have tried to show where and why

the pain had to be localized in the area with the

segments associated with it. I said the cause of

the pain was spasm of the heart muscle and artery

that supplies the heart with blood. Therefore, the

l)ain nmst of necessity emanate from tlie source

where it starts, and it follows the course down tlie

arm to the wrist. The sternum is the breastbone

here (indicating). The pain in angina pectoris

does not radiate across the chest,—it goes up, fol-

lowing," the course of the nerve. It has to follow

the course of the nerve trunks. That would radiate

and connect up with the brachial plexus— [129]

goes up the neck to the shoulder and clown the arm.

This vicelike pain is the most common symptom of

angina pectoris. I am not familiar with Krummer
on Heart Diseases. I know that author's woi-k.

Part of the function of making the examination is

to determine whether the person's heart was dis-

placed from its natural position. From my ex-

amination I did not find displacement of the heart.

I percussed the heart and I had X-rays on the
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heart to confirm that. If a year or two prior to my
examination the heart had been displaced on account

of a pleurisy condition, that would have to exist

at the time of my examination, if it were due as

the result of pleurisy—change of posture—the heart

hangs suspended. We can change our heart posi-

tion by our position—pleural adhesions, fixed in

one position. If it had been displaced l)y pleurisy

adhesions prior to my examination, it would have

shown in my examination. If tliat displacement

was foimd by doctors prior to my examination and

not by me, somebody was mistaken in their di-

agnosis, either myself or the other doctors. I don't

recall having prescribed for his heart. I did not

give him some powders for his heart—I do not

give powders for the heart. Arthritis is one of the

common causes of heart disease. By that I mean

produces a change in the lining membrane of the

inside of the heart. Those changes cause a leak of

the valve that produces enlargement of the heart,

produces murmurs and other changes in the blood

pressure, very easily discernible. If the arthritis

at that period back in 1918 was responsible for the

heart disease, there would have been the manifesta-

tions of swelling of the ankles, shortness of breath,

enlargement of the heart, leaking valves or some-

thing—subjective or objective symptoms. If you

find [130] a condition of that kind, certainly he will

complain of something, show some evidence, like

the swelling of the ankles or blueness of the lips,

—
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those are the manifestations upon which we classify

the ]»egimung of a heart disease. In 1931 he com-

plained of shortness of breath, wdiich is a remote

symptom. Syspnea in itself is not indicative; any

person may walk up the stairs and be short of

breath without having heart disease. The last ex-

amination by me was in 1931. I did not have an

opi)ortunity to perform an autopsy on the body. I

did not know he was dead until I was called to the

trial here.

Albert C. Feaman testified as follows on

Redirect Examination

Bv Mr. WHITLEY

:

I did not find an abnormal condition of the heart

in my examination of October, 1931.

Whereupon the defendant rested its case.

Whereupon plaintiffs' exhibit #26, after being

identified, was offered and admitted in evidence with-

out objection.

Whereupon the defendant made the following mo-

tion at the close of all the testimony.

Mr. DeWOLFE: Your Honor, for the purpose

of the record, we move for an instructed verdict on

belialf of the defendant on the same gromids and for
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the same reasons interposed at the end of the plain-

tiffs' case.

Which motion was denied and exception noted on

behalf of the defendant.

Whereupon counsel for the respective parties ar-

gued the case to the jury. [131]

Whereupon the Court gave the following instruc-

tions to the jury:

The COURT: The Court will instruct vou con-

cerning the law and when you retire to the jury room

you will consider the evidence given you in the case

and instructions given you by the Court, to decide

upon the verdict, you should return—two plaintiffs

sue the United States to recover on an insurance

policy. One is the administratrix, who has ap-

peared before you ; the other is the beneficiary named

in the policy.

It may not be necessary, but it might save dis-

cussion in the jury room if the Court explained to

you w^hy that w^as,—why the two plaintiffs are here.

It may have been made plain to you by the attor-

neys the insured sued on this policy in his lifetime,

—

anything recoverable under this policy, because of

his death would go to the beneficiary, the mother;

any payments that had already matured, that he

w^as suing to recover, which had already matured

up to the date of his death, should go to his admin-

istratrix. Therefore, there are two plaintiffs.

The plaintiffs allege the enlistment of the insured,

Charles V. LaFavor ; that he took out $10,000.00 of

insurance, the condition of which was that if he
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became totally and perinaiieiitlv disabled during the

existence of that insurance, that the Government

would pay so much a month for such total and per-

manent disability, or in case of his death, pay $10,-

000.00; tliat he was discharged and at the time of

discharge had become totally and permanently dis-

abled.

The defendant answers does not deny his enlist-

ment, admits the insurance but denies that at the

time of his [132] discharge, March 21, 1919, he had

become totally and permanently disabled and then

alleges affirmatively, as an affirmative defense, that

because of the failure to pay the premium becoming

due April 1, 1919, this policy of insurance lapsed.

The plaintiif replies, denying that the policy had

lapsed. The effect of that is that there is no dispute,

that no premium was made after that deduction

from his pay for March, 1919; another payment

would become due the 1st of April, 1919, and that

was not paid. Well, the denial by the plaintiffs in

their reply that the policy lapsed, means not that

there was a payment the first of April but that he

had become totally and permanently disabled before

midnight of the 30th of April, 1919.

The burden rests upon the plaintiffs of showing

that he, on the 30th of April, 1919, at midnight, was

totally and permanently disa])led. The burden rests

upon the plaintiffs of Jiavinfj that he was totally dis-

abled from that time up to the time of his death

;

the further burden rests upon tlie plaintiff's of show-

ing that on the 30th of April, 1919, at midnight, his
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condition was such as to render it reasonably certain

that he would be totally disabled throughout the re-

mainder of his life.

The regulations which have the effect of law, de-

fine total disability, which is permanent, within the

meaning of this law and this policy. Total disability

as has been repeatedly stated to you in the course of

the trial—is any impairment of mind or l)ody that

makes it impossible for the disabled person to con-

tinuously follow a substantially gainful occupation

;

that it shall be deemed permanent when it is founded

ux3on conditions that make it reasonably certain

[133] that such total disability will continue

throughout the remainder of the disabled person's

life.

Coming back, going over this definition again, in

order to explain certain words used, the definition

is that total disability is any impairment of mind or

body, that makes it impossible for the disabled per-

son to continuously follow any substantially gainful

occupation—not necessarily the occupation which the

disabled person the insured followed at the time of

his enlistment, or any of the occupations he may
have followed prior to his enlistment. The language

of the definition is 'Hniable to continuously follow^

any substantially gainful occupation".

Now, if an insured person became disal)led in a

way that prevented him from following his pre-war

occupation, or occupations, he might be totally dis-

abled temporarily, but if he was able, by study, ap-

plication and practice, to fit himself for some other
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substantially gainful occupation, so lie could follow

it continuously—while he might be totally disabled

for the time being, he would not be totally, jDcr-

manently disabled.

Eepeating the definition, in order to call your at-

tention to other words that need explanation—the

definition reads '^ Total disability is any impairment

of mind or body that makes it impossible for the dis-

abled person to continuously follow any substantially

gainful occupation". It is not necessary that one be

able to follow an occupation without any interrup-

tion whatever, in order to come wdthin the term

^^continuously"—the use of the word '^contimi-

ously" as it here occurs, has a relative meaning.

You will understand it just as you would when

used in ordinary speech, of someone being con-

tinuously employed. [134] The mere fact that one

might be occasionally incapacitated from following

an occupation—slight a temporary ailments, would

not deprive—would not mean he was not able to

continuously follow his occupation. Neither would

the fact that a man did do some work once in a while,

for which he was paid, mean tliat he was able to con-

tinuously 1)0 employed. If tlu^ one insured, con-

tinuously follows a substantially gainful occupation

l)ut only does so by injuring his health or jeopardiz-

ing his health, in a way that it hurts one, taking

ordinary care of his health would not do, such a per-

son cannot l)e said, within this law and ])olicy of

insui'ance, to be able to continuously follow a sub-

stantially gainful occupation.
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The burden rests upon the plaintiffs of showing

by a fair preponderance of the evidence that upon

April 30, 1919, at ujidnight, the insured was totally

disabled; the burden rests upon the plaintiffs of

showing by a fair preponderance of the evidence that

from that time to the time of his death, he was totally

disabled ; but, there is a greater degree of certainty

required than a mere preponderance of the evidence

regarding his future condition, on the 30tli of April,

at midnight; the burden rests upon the plaintiffs

of showing that at that time, his condition was such

as to render it reasonably certain that he would be

totally disabled for the remainder of his life.

A preponderance of the evidence is the greater

weight of evidence; that evidence preponderates

which makes such an appeal to your reason, exper-

ience, and intelligence as to create and induce a be-

lief in your minds. Where there is a dispute arising

under the evidence, that evidence preponderates

which is strong enough to create and induce [l'^>5]

belief in your minds, in spite of the opposing evi-

dence—or assaults made upon it by way of argument.

The pleadings which you will take to your jury

room with you, where these issues are outlined, con-

sist of the plaintiffs' third amended complaint ; the

answer of the defendant which is headed ^'Answer

to the Second Amended Complaint" but you will

not be misled by that fact because it w^as stipulated

in the case that the answer to the Second Amended

Complaint might stand as the Answ^er to the Third

Amended Complaint.
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The Court, in the course of the trial, wa^, as the

Court understood it, at least, impliedly asked to

instruct you in regard to admitted handwriting.

The plaintiff, Mrs. LaFavor, while testifying, ad-

mitted certain handwriting to be that of Mr.

LaFavor and did not admit (while I don't recall

that she denied it), other handwriting.

Well, you have a right, if there is any question

in your minds regarding it, you have a right to

compare the admitted handwriting with that hand-

writing which may not have been admitted to be

that of Mr. LaFavor, and if you can do so, deter-

mine from that comparison whether the questioned

handwriting is his or not.

There were objections made by the attorneys at

times concerning the statements of the attorneys

—

your oath was to try this case on the evidence, that

means the testimony, it means what the witnesses tell

you, after they have been sworn and sit before you

and give their testimony ; of course, the depositions

in this case, they are included in the testimony

—

but if any of the attorneys on either side have made

anv statements at anv time, whether thev were made

in an opening statement or whether they were made

in the course of [136] the trial, that is not supported

by your recollection of the evidence, you will wholly

disregard any such statement.

You are, in this case, as in every case where ques-

tions of fact are tried to a jury, the sole and exclu-

sive judges of every question of fact, in this case

the weight of the evidence and credi))ility of the wit-

nesses. The Court will not enlarge upon tliat instruc-

tion except in one particular. You have been re-
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peatedly instructed at length as to what you might

and should take into account in discharging those

functions ; one of the rules is that you will take into

account whether the testimony of the witness has

been corroborated where you would expect it to be

corroborated, if it were true.

The defense attorneys in their argument to you

invoked that rule regarding the testimony of Dr.

Steele, who had testified concerning an autopsy,

argxiing that if his statement in that respect was

true, that some other doctor would have been called

to corroborate it. The plaintiffs' contention in that

respect was that there wasn't any real disxDute and

it did not require corroboration.

The Court will, again, repeat the rule in that

respect. That is, }' ou will take into account whether

the testimony has been corroborated where you con-

sider you have the right to expect it to have been

corroborated if it were true.

You will not discredit any testimony given if you

feel it did not need corroboration and you had no

right to expect corroboration.

The form of verdict in this case you may not be

familiar with. If you find under the evidence and

instructions for the defendant, the form of verdict

in that case, [137] simply reads as follows: ''We,

the jury in the above entitled case, find for the

defendant" and all that it will require is the signa-

ture of the foreman.

How^ever, if you find for the plaintiffs, the verdict

is a little more complicated. It reads as follows:

''We the jury empaneled in the above entitled cause,
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find for the plaintiffs and further find Charles

LaFavor became totally and permanently dis-

abled '' then occur two words, one above the

other; the word '^on" and the word ^M)efore"—then

reading' on the blank day of the blank year—now,

if you able to agTee, if you find for the plaintiffs

and are able to agree on the exact date when he

became totally and permanently disabled, you would

scratch out the word ^^ before" and it will read

^^ totally and permanently disabled on the blank day

of blank"—fill in the blank. If you are unable

to agree on the exact date but are able to agree he

became permanently and totally disabled before a

certain date, you will scratch out the word '^on"

and leave the word 'M)efore'\ Probal)ly after you

look at this, it wall be perfectly clear to you. Any-

thing further, gentlemen?

COUNSEL : Nothing further, your Honor.

And now, in furtherance of justice and that right

and justice may be done the defendant, it prays

that this, its bill of exceptions, may be settled,

allow^ed, signed, sealed by the Court and made a

part of the record.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Asst. United States Attorney.

Service acknowledged by receipt of copy tliis Jan.

15, 1934.

A. W. NEWIVIAN,

JOHN T. McCUTCHEON,
Attys for Plaintiffs.

[Endorsed] : Lodged Jan. 15, 1934. [138]
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[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

The above case eoming on for hearing on applica-

tion of the defendant for the settlement and certifi^

cation of its iDroposed bill of exceptions and the

parties agreeing that the proposed bill contains all

of the material facts occurring upon the trial of the

cause and all of the material evidence adduced dur-

ing the trial, together with exceptions thereto and

all material matters and things occurring upon the

trial except the exhibits introduced in evidence, and

the Court being so and not otherwise advised, save

as to the instructions given at the close of the trial,

which have been by me examined and corrected,

IT IS ORDERED that the foregoing, consisting

of 108 pages, with the exception of lines 14 to BO,

inclusive, page 53; lines 1 to 5, 10 to 14 and 19 to 31,

page 54; lines 1 to 31, inclusive, page 55; lines 1 to

3, 7 to 30, page 56 and lines 1 to 11, inclusive, page

57, is settled and hereby certified by the undersigned

judge presiding at the trial of said cause as a full

and true bill of exceptions in said cause and as con-

taining all of the material facts, matters, things and

exceptions thereto, occurring upon the trial of said

cause and evidence adduced during the trial, except

the exhibits and the return and receipt of the ver-

dict, and the Clerk is ordered to file the same and

to transmit it to the Clerk of the Circuit Court of

Appeals as a part of the record on appeal herein.

[139]

IT IS FURTHER ORDERED That tlie Clerk

attach to the bill, over his certificate, all of the ex-
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hibits admitted in the trial of the cause, which are

iiinnbered and lettered as follows:

Plaintiff's exhibits:

1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 12, 13, 14, 17, 18, 19,

20, 21, 24, 26.

Defendant's exhibits:

A-1, A-2, A-3, A-4, A-5, A-6, A-7, A-8, A-9, A-10,

A-12, A-13, A-L5, A-16, A-1 7, A-18, A-19, A-20, A-21,

A-22, A-23, A-24 and A-25.

Done at Tacoma, Washington, this 17th day of

February, 1934.

EDWARD E. CUSHMAN,
United States District Judge.

[Endorsed]: Filed Febr. 17, 1934. [140]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The aboAT named defendant, feeling itself ag-

grieved ])y the order, judgment and decree made

and enteied in this cause on October 17, 1933, does

herel)y appeal from the said order, judgment and de-

cree in each and every part thereof to the Circuit

Court of Appeals foi* the Ninth Circuit for the

reasons specified in the Assignment of Errors herein,

and said defendant prays that its ap])eal be allowed

and citation be issued as provided by law, and tliat

a transcript of tlie record, i)r()ceedings and papers

u])oii which said order, judgment and decree was

based, duly authenticated, be sent to tlie United

States Circuit Court of Appeals for the Ninth Cir-
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cuit, as by the rules of said court in such cases made
and provided.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Asst. United States Attorney.

Received a copy of the within Petition this 2 day

of January, 1934.

A. W. NEWMAN,
JOHN McCUTCHEON,

Attorney for Plff.

[Endorsed]: Filed Jan. 4, 1934. [17]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To MARTHA LaFAVOR, as Administratrix of

the Estate of CHARLES V. LaFAVOR, de-

ceased, and LUCY ANN LaFAVOR, Plaintiffs,

JOHN T. McCUTCHEON and W. A. NEW-
MAN, Attorneys for Plaintiffs:

YOU, AND EAC^H OF YOU, will please take

notice that the United States of America, defend-

ant in the above entitled cause, hereby appeals to

the L^nited States Circuit Court of Appeals for the

Ninth Circuit from the judgment, decree and order

entered in the above entitled cause on October 17,

1933, and that the certified transcript of record will
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be filed in the said Appellate Court within thirty

days from the filing of this notice.

ANTHONY SAVAGE
United States Attorney.

TOM DeWOLFE
Asst. United States Attorney.

Received a copy of the within Notice of Appeal

this 2 day of Jan., 1934.

A. W. NEWMAN
JOHN T. McCUTCHEON

Attorney for Plff.

[Endorsed] : Filed Jan. 4, 1934. [18]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Upon application of the defendant herein

It is hereby ORDERED that an appeal to the

United States Circuit Court of A23peals for the

Ninth Circuit from the judgment heretofore entered

and filed herein on October 17, 1933, be, and the same

is hereby allowed.

It is further ORDERED that a certified tran-

script of the record be transmitted to said United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

Done at Seattle this ^)rd day of Jan., 1934.

EDWARD E. CUSHMAN,
United States District Judge.
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Received a copy of the within Order this 2 day

of Jan., 1934.

A. W. NEWMAN,
JOHN T. McCUTCHEON,

Attorneys for Plff

.

[Endorsed] : Filed Jan. 4, 1934. [19]

[Title of Conrt and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the United States of America, de-

fendant in the above entitled action, by Anthony

Savage, United States Attorney for the Western

District of Washington, and Tom DeWolfe. Assist-

ant United States Attorney for said District, and in

connection with its petition for an appeal herein and

the allowance of the same, assigns the following er-

rors which it avers occurred at the trial of said cause

and which were duly excepted to by it at the time of

said trial herein, and upon which it relies to reverse

the judgment herein.

I.

The District Court erred in denying defendant's

motion for a non-suit which motion was made at the

close of plaintiffs' case, for the reason and on the

ground that the evidence of the plaintiffs failed to

make out a prima facie case sufficient to warrant

the submission of the issue to the jury, and on the

further ground that the plaintiffs' evidence had not
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made out a prima facie showing of total and per-

manent disability within the meaning of the law of

disability during the time the insurance sued on was

in force and effect ; and on the further ground that

the evidence [20] adduced affirmatively showed that

during the time the insurance sued on was in force

and effect, the insured, Charles V. LaFavor, was not

totally and permanently disabled, to which denial

of motion for non-suit defendant took exception.

II.

The District Court erred in denying defendant's

motion for an instructed verdict at the end of the

entire testimony wliich motion was made for the rea-

son and upon the ground that tlie evidence of the

plaintiffs failed to make out a i3rima facie case suf-

ficient to warrant the sul)mission of the issue to the

jury, and on the further j^round that the plaintiffs'

evidence had not made out a prima facie showing

of total and permanent disal)ility within the mean-

ing of the law of disability during the time the in-

surance sued on was in force and effect ; and on the

further ground that the evidence adduced affirma-

tively showed that during the time the insurance

sued on was in force and effect, the insured, Charles

V. LaFavor, was not totally and permanently dis-

abled, to wliich denial of motion for an instructed

verdict defendant took exception.

III.

The District Court erred in denying defendant's

petition for a new trial, which denial was excepted
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to by the defendant at the time of the interposition

of said motion herein.

IV.

The District Court erred in entering judgment

upon the verdict herein, as the evidence was insuffi-

cient to sustain the verdict or judgment. [21]

V.

The District Court erred in admitting the follow-

ing testimony of witness Julius Englund over ob-

jection of defendant

:

Q. Now, you may state what you saw, what

you noticed about his appearance that was dif-

ferent than from when you saw him in Camp
Lewis, will you state to the jury w^hat you

noticed about him that was different?

A. Well, there was quite a difference in him

;

he was going around limping.

Q. He was limping?

A. Yes.

Q. What else ?

A. Complaining about his side.

Mr. DeWOLPE : We move to strike that as

hearsay.

The COURT: Overruled.

Mr. DeWOLFE: Exception.

The COURT : Motion denied.

Mr. DeWOLFE: Exception.

The COURT: Allowed.



150 United States of America

VI.

The District Court erred in admitting in evidence

the following testimony of witness William Hart-

wich over exception of defendant

:

Q. What were you doing?

A. My brother-in-law and I were digging a

well and he came up (as we were interested in

getting some water) and he came up to see how

the well was coming along and we asked him to

look into it; he says, ^'No. I can't look down."

Mr. WHITLEY: I object to what he said.

The COURT: Objection overruled.

Mr. WHITLEY: Exception.

The COURT : Allowed. [22]

Q. He said on account of what ?

A. He said he could not look down the well,

he said.

Q. What else?

A. He said his heart bothered him and lie

didn't dare look down

Mr. DeWOLFE : We ol)ject to that as liear-

say.

The COURT : Overruled.

Mr. DeWOLFE : On that point, I would like

to have Your Honor reserve the ruling on tliat

for the reason the authorities hold unless the

disability claimed—the statements of the in-

sured are not admissi])le in evidence even on the

testimony of the experts unless sliowing is made

that the expert took that history for the pur])ose
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of treating him and not for the purpose of testi-

fying in the trial here—we are deprived of the

right of cross-examination. I can produce the

authorities at 2:00 o'clock.

The COURT: You may produce them at

2:00 o'clock; the general rule is that a person's

statement, explanatory of an act, is not hearsay.

Mr. DeWOLFE : The only case I found that

admitted such statements was explanatory of the

mental condition of the insured—other cases

ruled them out even when taken by a physician.

The COURT: The objection is overruled.

Mr. DeWOLFE : Exception.

The COURT : Allowed.

VII.

The District Court erred in admitting in evidence

plaintiffs' exhibit #11 purporting to be an x-ray

of the [23] assured on the ground that said exhibit

was not properly identified.

VIII.

The District Court erred in admitting in evidence

plaintiffs' exhibit #12 purporting to be an x-ray

of the assured on the ground that said exhibit was

not properly identified.

IX.

The District Court erred in admitting over the

objection of the government, the following testi-

monv of witness Bessie Elliott:

Q. Will you just tell the jury how Charles

LaFavor acted before and after the blasts were

setoff?
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A. Tell bow he acted ?

Q. Yes.

A. Well, my husband, he dug holes and set

the blast and Mr. LaFavor says ^* Here's where

I am going to get out of here" he says

Mr. DeWOLFE: (Interrupting) I object to

that as self-serving.

The COURT: It seems to be a statement

made, accompanying an act as explanatory of

the act, objection overruled.

Mr. DeWOLFE: Exception.

The COUET: Allowed.

X.

The District Court erred in admitting the follow-

ing testimony of witness Martha M. LaFavor over

the objection of the government:

Q. How long would the spells last ?

A. They would come on two days before he

got them.

Q. Yes?

A. And then when he got through abusing

me,

Q. What did he do ?

A. He would lie down and sleep, and when

he woke up he said '^ Where did [24] you get

those bruises?" I said, ^^ Don't you know?" and

he said he did not know.

Mr. DeWOLFE : I will object to that. There

is no mental disability pleaded.

The COURT: Objection overruled.
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Mr. DeWOLFE: Exception.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Asst. United States Attorney.

Received a copy of the within Assignment of

Error this 2nd day of Jan., 1934.

A. W. NEWMAN,
JOHN T. McCUTCHEON,

Attorney for Plff.

[Endorsed] : Filed Jan. 4, 1934. [25]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the above entitled Court

:

You will please certify to the Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, the documents listed below.

1. Third Amended Complaint.

2. Answer to third amended complaint.

3. Reply to defendant's answer to third amended

complaint.

4. Verdict.

5. Judgment.

6. Order of September 26, 1933 joining addi-

tional party plaintiff.

7. Order of September 30, 1933 allowing defend-

ant's answer to stand as to third amended com-

plaint.
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8. Order of October 6, 19P>3 extending time to

lodge bill of exceptions.

D. jNIotion for new trial.

10. Order of December 11, 1933 denying motion

for new trial.

11. Order of December 27, 1933 extending time

to lodge ])ill of exceptions.

12. Petition for appeal. [141]

13. Notice of appeal.

14. Order allowing appeal.

15. Assignment of errors.

16. Citation on appeal.

17. Bill of exceptions.

18. Order of January 16, 1934 re extension of

time for bill of exceptions.

19. Minute entry of January 26, 1934 re exten-

sion of tinu^ for settlement of bill of exceptions.

20. Order of January 30, 1934 extending time to

file record on appeal.

21. INlinute entry of February 13, 1934 re settle-

ment bill of exceptions.

22. Minute entry of February 16, 1934 extending

time to settle bill of exceptions.

23. INIinute order of February 16, 19*34 extending

time to tile record on api)eal.

24. This praecipe.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOT.FE,
Asst. United States Attorney.
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Service acknowledoed this 23rd dav of Febru-

ary, 1934.

JOHX T. McCUTCHEOX,
Attorney for Plaintiffs.

[Endorsed]: Filed Febr. 24, 1934. [142]

[Title of Court and Cause.]

CERTIFICATE OF CLERK
TO TRANSCRIPT.

United States of America,

Western District of Washington.—ss.

I, Ed. M. Lakin, Clerk of the United States

District Court for the Western District of Washing-

ton, do hereby certify and return that the within

typewritten transcript of record consisting of pages

numbered from one to 142 inclusive, are a full, true

and correct copy of so much of the record, papers

and proceedings in the case of Martha M. LaFavor,

Administratrix of the Estate of Charles Y. LaFavor,

Deceased, and Lucy Ann LaFavor, Plaintiffs and

Appellees vs. The United States of America, De-

fendant and Appellant, cause Xo. 8120, in said Dis-

trict Court, as required by praecipe of counsel filed

and of record in my office in said District Court at

Tacoma, Washington, and that the same constitutes

the record on appeal from the judgment of said

United States District Court for the Western Dis-

trict of Washington to the United States District

Court of Appeals for the Ninth Circuit.
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I further certify, that attached to this transcriiDt

is the original citation in this cause.

I further certify that under separate certificate

I am sending the original exhibits as required in

order of court made in this cause and of record in

this transcript.

I further certify that the following is a fidl, true

and correct statement of all expenses, fees and

charges incurred on behalf of the appellant herein

for making of the appeal record, certificates and re-

turn to the United States Circuit Court of Appeals

for the Ninth Circuit, to-wit:

Clerk's fees (Act Feb. 11, 1925) for

making record 413 folios ^15^

per folio $61.95

Appeal fee 5.00

Certificate to transcript 50

Certificate to Exhibits... 50

Total $67.95

I further certify that the amount of $67.95 has

not been collected for the reason that the United

States of America, is the appellant.

IN WITNESS WHEREOF, I have liereunto set

my hand and affixed the seal of said Court at

Tacoma, Washington this 12th day of March, 1931.

[Seal] ED. M. LAKIN,
Clerk,

By E. W. Pettit,

Deputy. [113]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Western District of Washington,

Southern Division.—ss.

The President of the United States of America, to

Martha LaFavor, as Administratrix of Estate

of Charles V. LaFavor, deceased, and Lucy
Ann LaFavor, Plaintiffs, and John T. Mc-

Cutcheon and W. A. Newman, Attorneys for

Plaintiffs

:

YOU, AND EACH OF YOU, are hereby cited

and admonished to be and appear in the United

States Circuit Court of Appeals to be held at the

city of San Francisco, California, in the Ninth

Judicial Circuit, within thirty days from this date,

pursuant to an order allowing appeal filed in the

office of the Clerk of the above entitled Court, ap-

pealing from the final judgment signed and filed on

October 17, 1933, wherein the United States of

America is defendant, and Martha LaFavor, as ad-

ministratrix of the estate of Charles V. LaFavor,

deceased, and Lucy Ann LaFavor, are plaintiffs, to

show cause, if any there be, why the judgment

rendered against the said appellant as in said order

allowing appeal mentioned, should not be corrected

and why justice should not be done to the parties

in that [144] behalf.

WITNESSETH the Honorable Edward E. Cush-

man, United States District Judge for the Western
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District of Washington, Southern Division, this 3rd

day of Jan., 1934.

EDWARD E. CUSHMAX,
United States District Judge.

Received a copy of the within Citation Jan. 2,

1934.

A. W. NEWMAN,
JOHN T. McCUTCHEON,

Attys. for Pltff.

[Endorsed]: Lodged Jan. 4, 1934. [145]

[Endorsed]: No. 7433. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. Martha La Favor,

as Administratrix of Estate of Charles Y. La Favor,

deceased, and Lucy Ann La Favor, Appellees.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Western

District of Washington, Southern Division.

Filed March 19, 1934.

PAUL P. O'BRIEN,
Clerk of the L^nited States Circuit Court of

Appeals for the Ninth Circuit.
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MARTHA LaFAVOR, as Administratrix of Estate of
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Appellees.
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BRIEF OF APPELLANT

STATEMENT OF THE CASE

The appellees, hereinafter called plaintiffs, by

their third amended complaint (Tr. 2-5) sought to re-

cover disability benefits against the United States on

a war risk insurance policy held by CHARLES V.

LaFAVOR. Inasmuch as Three Thousand Dollars



($3,000.00) of the original Ten Thousand Dollars

($10,000.00) term insurance was converted, the

plaintiffs sought by their complaint to recover dis-

ability benefits only on Seven Thousand Dollars

($7,000.00) of the original term insurance (Tr. 4).

It was alleged in the complaint that in January, 1918,

while in the service, the assured contracted scarlet

fever and pleurisy; and that later, in September,

1918, he was wounded from a fragment of a high ex-

plosive shell and from concussion was thrown into

a shell hole and partially buried, causing a severe

shock to his nervous system, and complicated injuries

to his spinal column. As a result of the foregoing,

it is alleged he developed hypertrophic arthritis of

the lumbar spine, causing partial paralysis of the

left leg and internal injuries to his lungs, liver and

heart, by means of which it was claimed that he was

unable continuously at the time of discharge and

lapsation of his insurance to follow any substantially

gainful occupation. And there was likewise present

the usual allegation that said condition was then

reasonably certain to continue throughout the re-

mainder of the natural life of the assured (Tr. 3-4).

It was stipulated between counsel that the Gov-

ernment's answer to the second amended complaint



should stand as the answer to the third amended

complaint (Tr. 10).

In its answer, the United States admitted that

the assured died January 11, 1932, and that while

in the service he applied for and was granted a policy

of war risk term insurance in the amount of Ten

Thousand Dollars ($10,000.00), which policy had

included therein the usual disability benefits. Then

it was affirmatively alleged that the Ten Thousand

Dollar ($10,000.00) term policy lapsed for non-

payment of the premium due thereon April 1, 1919,

and was not in force and effect thereafter, and that

Three Thousand Dollars ($3,000.00) of the term in-

surance had been reinstated and converted and was

in force at the time of the assured's death (Tr. 7-8).

At the outset it might be well to state that there is

no dispute between plaintiffs and defendant as to

defendant's liability on the Three Thousand Dollars

($3,000.00) converted contract, and that the sole

issue belov/ was defendant's liability with reference

to the disability benefits on Seven Thousand Dollars

($7,000.00) of the term insurance (Tr. 79-80). Al-

though a disagreement was denied in defendant's

answer (Tr. 7), the United States, in the trial below,

in effect admitted the existence of the disagreement

(Tr. 78).



After a trial which lasted approximately a week,

and after denial of proper motions made by the de-

fendant to withdraw the case from the consideration

of the jury (Tr. 91-92 and 134-135), the jury were

correctly instructed by the trial Court, and returned

a verdict in favor of the plaintiffs, finding the as-

sured permanently and totally disabled during the

time his term insurance contract was in force and

effect (Tr. 11).

A motion for a new trial on the part of the

Government was denied (Tr. 16), and a judgment

based on the verdict was entered, covering the usual

disability benefits due since discharge, in favor of

the plaintiffs against the United States, on the 17th

of October, 1933 (Tr. 13-14).

Feeling aggrieved by this judgment, the Govern-

ment appeals.

There are three questions to be considered by

the Court on this appeal. Two of them relate to the

rulings of the trial Court in admitting evidence on

behalf of the plaintiffs. The first contention of the

Government is that the Court erroneously admitted

in evidence plaintiffs' exhibits 11, 12 and 13 (Tr.

36-38).



Assignments of error seven and eight (Tr. 151).

deal with certain x-rays which were not properly

identified and the only testimony with reference

to which was the testimony of the doctor who inter-

preted the same. In fact, the x-rays were taken by

another doctor on the floor above him, in the absence

of the doctor who interpreted the same.

The second and other error complained of in

admitting evidence will be found in assignments of

error five, six, nine and ten (Tr. 149-152), which

deal with the alleged error of the trial Court in

allowing lay witnesses to testify as to complaints

made by, and conversations had with the assured

with reference to his physical condition when there

was no mental disability in issue.

The last assignment of error deals with the

Court's refusal to take the case from the jury, and

its denial of the Government's motion for an in-

structed verdict at the end of all the testimony.

These assignments will be found at pages 147

and 148 of the Record. All other assignments of

error are waived.



SPECIFICATIONS OF ERROR

I.

The District Court erred in denying defendant's

motion for a non-suit which motion was made at

the close of plaintiffs' case, for the reason and on

the ground that the evidence of the plaintiffs failed

to make out a prima facie case sufficient to warrant

the submission of the issue to the jury, and on the

further ground that the plaintiffs' evidence had not

made out a prima facie showing of total and perma-

nent disability within the meaning of the law of dis-

ability during the time the insurance sued on was

in force and effect; and on the further ground that

the evidence (20) adduced affirmatively showed that

during the time the insurance sued on was in force

and effect, the insured, Charles V. LaFavor, was not

totally and permanently disabled to which denial of

motion for non-suit defendant took exception.

II.

The District Court erred in denying defendant's

motion for an instructed verdict at the end of the

entire testimony which motion was made for the

reason and upon the ground that the evidence of

the plaintiffs failed to make out prima facie case



sufficient to warrant the submission of the issue to

the jury, and on the further ground that the plain-

tiffs' evidence had not made out a prima facie showing

of total and permanent disability within the mean-

ing of the law of disability during the time the

insurance sued on was in force and effect; and on

the further ground that the evidence adduced affirm-

atively showed that during the time the insurance

sued on was in force and effect, the insured, Charles

V. LaFavor, was not totally and permanently dis-

abled, to which denial of motion for an instructed

verdict defendant took exception.

III.

The District Court erred in admitting the follow-

ing testimony of witness Julius Englund over objec-

tion of defendant:

Q. Now, you may state what you saw, what
you noticed about his appearance that was
different than from when you saw him in

Camp Lewis, will you state to the jury what
you noticed about him that was different?

A. Well, there was quite a difference in him;
he was going around limping.

Q. He was limping?

A. Yes.

Q. What else?
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A. Complaining about his side.

Mr. DeWolfe : We move to strike that as hearsay.

The Court: Overruled.

Mr. DeWolfe: Exception.

The Court: Motion denied.

Mr. DeWolfe: Exception.

The Court: Allowed.

IV.

The District Court erred in admitting in evidence

the following testimony of witness William Hartwich

over objection of defendant:

Q. What were you doing?

A. My brother-in-law and I were digging a well

and he came up (as we were interested in

getting some water) and he came up to see

how the well was coming along and we asked
him to look into it; he says, ''No, I can't look

down."

Mr. Whitley: I object to what he said.

The Court: Objection overruled.

Mr. Whitley: Exception.

The Court: Allowed (22).

Q. He said on account of what?

A. He said he could not look down the well, he
said.

Q. What else?

A. He said his heart bothered him and he didn't

dare look down

—



Mr. DeWolfe: We object to that as hearsay.

The Court: Overruled.

Mr. DeWolfe: On that point, I would like to

have your Honor reserve the ruling on that

for the reason the authorities hold unless

the disability claimed—the statements of

the insured are not admissible in evidence

even on the testimony of the experts unless

showing is made that the expert took that

history for the purpose of treating him and
not for the purpose of testifying in the trial

here—we are deprived of the right of cross-

examination. I can produce the authorities

at 2:00 o'clock.

The Court: You may produce them at 2:00
o'clock; the general rule is that a person's

statement, explanatory of an act, is not

hearsay.

Mr. DeWolfe: The only case I found that ad-

mitted such statements was explanatory of

the mental condition of the insured—other

cases ruled them out even when taken by a
physician.

The Court: The objection is overruled.

Mr. DeWolfe: Exception.

The Court: Allowed.

V.

The District Court erred in admitting in evi-

dence plaintiffs' Exhibit No. 11 purporting to be an

x-ray of the assured on the ground that said exhibit

was not properly identified.
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VI.

The District Court erred in admitting in evidence

plaintiffs' Exhibit No. 12 purporting to be an x-ray

of the assured on the ground that said exhibit was

not properly identified.

VII.

The District Court erred in admitting over the

objection of the government, the follov^ing testimony

of v^itness Bessie Elliott:

Q. Will you just tell the jury how Charles

LaFavor acted before and after the blasts

were set off?

A. Tell how he acted?

Q. Yes.

A. Well, my husband, he dug holes and set

the blast and Mr. LaFavor says "Here's
where I am going to get out of here'' he
says

—

Mr. DeWolfe: (Interrupting) I object to that

as self-serving.

The Court: It seems to be a statement made,
accompanying an act as explanatory of the

of the act, objection overruled.

Mr. DeWolfe: Exception.

The Court: Allowed.
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VIII.

The District Court erred in admitting the fol-

lowing testimony of witness Martha M. LaFavor over

the objection of the government:

Q. How long would the spells last?

A. They would come on two days before he got
them.

Q. Yes?

A. And then when he got through abusing
me,

—

Q. What did he do?

A. He would lie down and sleep, and when
he woke up he said 'Where did (24) you
get those bruises?" I said, "Don't you
know?'' and he said he did not know.

Mr. DeWolfe: I will object to that. There is

no mental disability pleaded.

The Court: Objection overruled.

ARGUMENT
I.

SUFFICIENCY OF EVIDENCE

It is not thought necessary to burden the Court

with the pertinent statutes and regulations involving

promulgation of war risk term insurance, or the de-

finition of permanent and total disability thereunder,
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inasmuch as this Court has had occasion to consider

numerous cases of this type and is thoroughly fam-

iliar with the issues involved. Suffice it to say that

to recover in this case, it was necessary for the plain-

tiffs to prove and sustain the burden that rested up-

on them, to show by the greater weight of the evi-

dence that the assured was, on or before midnight,

April 30, 1919, unable to follow continuously any

substantially gainful occupation, and that at that

time it was then reasonably certain that said condi-

tion would continue throughout the remainder of his

natural life.

It is undisputed that no premiums were paid

since discharge (Tr. 79).

Seeking to carry the burden that rested upon

them, plaintiffs introduced the assured's wife as a

witness, together with medical experts who made

physical examinations of him, and also certain of his

friends and co-workers, together with certain re-

ports of medical examinations made by government

doctors who examined the assured during and sub-

sequent to his military service. The entire testimony

is too voluminous to quote at much length, but it

will be necessary to go into a portion of the same in

order to properly substantiate the government's posi-
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tion that the case should not have been submitted to

the jury.

Julius Engiund testified on behalf of plaintiff

in part as follows:

'*I was in the military service during the

World War with the assured and met him in the

hospital at Fort Lewis, Washington, in 1918. I

then saw the assured in France (Tr. 22), and
again saw him at Cushman Hospital in

Tacoma in the early part of 1927 (Tr. 23). I

noticed when I saw the plaintiff in 1927 at Cush-
man Hospital that there was a difference in him

:

he had not limped at Fort Lewis, and he was
also complaining about his side; and I noticed

the difference in his complexion, that his com-
plexion was more sallow; and noticed the dif-

ference in his posture, and that he walked with a
cane, stooping over forward; and that the as-

sured at that time made no complaint about his

heart, but complained about a pain in his chest.

The assured was like all the rest of the patients

—

able to get up at his leisure." (Tr. 25)

William Hartwich testified in part as follows:

^^I met the assured around April, 1931. He
was trying to erect a house near mine, in Ta-
coma. The assured's wife did most of the work.
The assured did most of the light work, like

hammering and fitting up the house, but never
worked long hours. That was in the summer of

1931. He v/ould stay on this work from about
10 o'clock in the morning until 4 o'clock in the
afternoon (Tr. 26). The plaintiff stated that he
could not look down into a well which I was
digging, because his heart bothered him.
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The assured was always kind of stooped. He
did not have a cane. His complexion was sal-

low and yellow. He had a twitch to his face.^'

On cross examination, Mr. Hartwich testified in

part as follows:

^The assured would drive the car by my house
in 1931. I did see him doing some work on the

house—very light work—as early as 10 o'clock

in the morning and as late as 4 o'clock in the

afternoon.'' (Tr. 29)

The assured's wife, Martha M. LaFavor, testi-

fied in part as follows:

'When he went into the military service of the

United States, he weighed approximately 175
pounds (Tr. 32)."

The service records, however, plaintiffs' Exhibit

No. 14, show his weight upon induction into the army

to be 140 pounds, and the medical examination made

as a part of assured's application for reinstatement

of his term insurance—government's Exhibit A-7

—

which application was dated January 25, 1921, shows

his weight two years subsequent to discharge to still

be around 140 pounds.

Mrs. LaFavor further states:

''The assured was healthly before induction
into the army (Tr. 32). When he came home
from the war he was lying on the bed and
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walked with a cane. His mouth was full of

blisters, and his eyes were bloodshot. He was
blue and yellow, and thin. He weighed only 130
pounds (Tr. 33)."

At this point Mrs. LaFavor was withdrawn tem-

porarily from the witness stand, and Dr. W. H. Gear-

ing testified in behalf of plaintiffs, on direct ex-

amination, in part as follows:

''I first examined the assured on October 14,

1931."

The history given him by the patient will be

found on pages 34 and 35 of the records. He likewise

interpreted certain x-rays which were admitted to

evidence (Tr. 35-37).

"From my examination I found the condition

of traumatic arthritis. It is possible to assume
that the injury he received in France was the

exciting cause of the trouble, but what caused the

arthritic process was problematical. It may have
been due to injury and chronic infection of some
sort. His history as given was that of extensive

illness, influenza, pleurisy, which are infections

which very likely produce an arthritis. The
term '^traumatic" means as the result of an in-

jury (Tr. 39).

"From my examination of Mr. LaFavor, I

would say that his was a chronic condition, or
one of long standing, (Tr. 39) but the exact time

of the condition would be difficult to tell, but I

presume a period of years. It is my opinion that
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the arthritis originated as a result of the injury

sustained at the time of the injury in battle, or

whenever the injuiy occurred. (Tr. 39). At the

time I saw the assured, I did not think he could

follow the occupation of a farmer. (Tr. 41)."

On cross examination, he stated in part:

"//; is difficult to say hoiv long the arthritic

"process had been going on, hut that it was prob-
ably a matter of years rather than just the last

week or so, a.7id the process woidd assume the

proportions that are shown by the x-ray in two
or three years. The conclusion is that the arthri-

tis was traumatic in origin, and from the history

of the infectious diseases and the injury received,

I arrived at the opinion that it was a traumatic
condition. Without any injury or trauma, the

same condition could have been shown. If it re-

sulted from tmisilitis or prostatitis, without any
trauma or injury, the same condition could have
been shown. (Tr. 42-43).

^'Ai'thritis is a progressive disease. After tra-

uma or injury it usually comes into being prac-

tically immediately, from the standpoint of the

patienVs complaints; but from the standpoint of

the infection, it may be harbored for years be-

fore the symptoms begin (Tr. 43)."

Dr. John Steele testified in part as follows, on

direct examination:

"I examined the assured first on October 10,

1931 (Tr. 44). He was in my office the second

time, but I just saw him at that time and did

not examine him, but prescribed for him (Tr.

44-45). I did not find active tuberculosis, but

merely noted the case as one for observation for
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activity (Tr. 46). There was nothing in the

examination of the heart to make a diagnosis of

angina pectoris or coronary arterio-sclerosis, and
no tubercle bacilli were revealed by the examin-
ation (Tr. 47).

"The patient gave a history of having a pain
in wrist, and having been gassed, shortness of

breath, and pains in the chest and shoulders and
arms, trouble with his back, and difficulty in

walking (Tr. 48), He also gave a history of

pleurisy at Camp Lewis, scarlet fever, and spinal

meningitis or diphtheria (Tr. 49) since his in-

duction into the service. An autopsy was per-

formed on the person of the assured after he died
in January, 1932 (Tr. 49), From this autopsy
I found a chronic heart condition (Tr. 51) that

must have existed for many years."

On cross examination, he stated in part that:

"The only diagnosis I made as to the lungs
was a diagnosis of chronic pleurisy fibrous and
inactive tuberculosis (Tr. 53). / did not make
any physical findings or any objective findings
that would sustain the diagnosis of angina pec-

toris. Very seldom can this be done (Tr. 53).
In the heart condition the patient gave a history
of attacks of pain starting in the chest and
radiating to the arm, which were typical of an-
gina pectoris. He did not say that word him-
self, because he did not know about it but it was
very similar to angina pectoris attacks (Tr. 53).
He said he had had attacks every year since the
war.

"The cause of angina pectoris may be infec-

tion, or overwork, overstudy, strain, grief-strick-
en, or anything that will bring some additional
work on the heart, or any additional infection on
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the heart (Tr. 54). Not many people can Imve
angiym pectoris for about ten or twelve years

and have many attacks and still survive, hut

there are cases on record that do Jiave (Tr. 54).

As far as my examination of October 10, 1931,

is concerned, there were not any objective symp-
toms there of anginxi pectoris,

'The first time that any physical findings of

angina pectoris were made was at the time of

the autopsy (Tr. 55). The patient did not give

me any history of his industrial activities or vo-

cational training since discharge, and did not

tell me about the period of time he spent on a
farm at Colville."

In United States vs. McShane, 70 F. (2d) 991,

wherein it was shown that the assured was honorably

discharged on August 5, 1919, after being returned

from France because of tuberculosis contracted in ser-

vice, that the tuberculosis was arrested for some

three years after March, 1919, and that after return

the assured attended the University and acted as

salesman, but died of tuberculosis in 1927, the facts

were held insufficient to show permanent and total

disability on March 24, 1919, when the policy lapsed,

so as to warrant recovery on the policy.

Bertha Nehring testified in part as follows, on

behalf of the plaintiffs:

'The assured rented a house from me in 1928
and 1929. He appeared nervous and easily
agitated about anything, and was pale and thin
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and did not carry himself erect. He changed the

tone of his voice when talking. I did not see

him do any work (Tr. 57). I did not know any-
thing about him previous to 1928 (Tr. 58,"

James Elliott testified in part as follows, in be-

half of the plaintiffs:

"I met the assured about 1929 (Tr. 58). After
that, when the assured moved in my neighbor-

hood, I saw him once a week, but never saw him
do any work. He did not have a very good com-
plexion, and limped a little bit in one leg. He
was afraid when I was blasting with dynamite,
and ran up the road (Tr. 59).''

Bessie Elliott testified in behalf of the plaintiffs

that:

^'When my husband was blasting with Mr. La-
Favor, Mr. LaFavor stated that he was Agoing

to get out of here because powder makes me sick

and bursts my head'—so he ran up the road with
his hands over his ears, and was pale and scared."

Tr. 60)

Whereupon the interrogation of the plaintiff,

Martha M. LaFavor, was resumed, and she testified

further in part as follows:

"From late April, 1919, he walked with a cane
for two months. He did not do any work. He
used the cane for three months.

''We were married in March, 1920 (Tr. 62).
He worked from March, 1920, until October,
1920, in a flour mill sitting down sewing sacks
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(Tr. 62). He worked three hours a day, some-
times four. He did not work for a power com-
pany that I know of (Tr. 62). He lay down in

the daytime for an hour at a time. (Tr. 63)

"He was in vocational training from 1920 un-
til 1922 (Tr. 63). He went to the Sacred Heart
Hospital in July, 1921, in Spokane (Tr. 63) to

have his tonsils taken out. He went to Sand
Point in 1922 for two months, and came hom.e

sick. Then he went to Moscow, Idaho, where we
got some more vocational training in poultry
work. When he was in Moscow he went to work
at nine in the morning, came home at noon and
rested for two hours, then went back to work
until four, then came home.

"We then went to Colville where we purchased
a farm, and the government furnished the im-
plements (Tr. 64). We lived on the ranch at

Colville from 1923 to 1928 (Tr. 65). We have
three children (Tr. 65). On the ranch Mr. La-
Favor did not do any work. I did all the work.
During that five-year period we did not work
for anybody else.

"During the winters from 1924 until 1928
he did spend a couple of months at Cushrnan
Hospital (Tr. 65). He came back from the

trips to Cushman apparently improved in ap-

pearance and health. We sold the ranch in

1928, and came to Tacoma (Tr. 65) and from
1928 until 1931 lived in South Tacoma. During
that latter period he did not do any work (Tr.

66). He weighed 128 pounds in 1929 (Tr. 66).

We moved out to a little ranch in East 72nd
Street in Tacoma in July, 1931. That is where
I now live. My husband helped me build the

house there, but I did most of the work.

"My husband died January, 1932 (Tr. 66).

During the 12 years that we were married, I
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never saw him do any heavy manual labor (Tr.

66). Part of the time since discharge from the

service, by husband manifested extreme anger
toward me, but the first time that he did so was
in 1923 {Tr. 67). The occasion was his run-

down condition^

It will be noted that Mrs. LaFavor's testimony

with reference to the work of her husband on the

farm and his work immediately subsequent to dis-

charge is contradicted by other witnesses in many

material matters. For instance: It was shown

undisputedly by the testimony of other witnesses

that the plaintiff did some work on his farm from

1923 to 1928, and that he worked in a power plant

subsequent to his discharge, which his wife denied.

Mrs. LaFavor testified further in part that:

"Two days before my husband's spells came
on, he had a headache and his mind was some-
where else. He would go on talking to himself.

Then he would say something and hit me,
and then lie down and sleep for several

hours (Tr. 68). He would have these spells

about two days a month, and once a month
(Tr. 74). He took aspirin for his headache
right along. They got worse since 1923 (Tr.

75). I saw him lose his balance and fall in

1931. He was not able to hold any food part
of the time (Tr. 76). He never worked at a
power plant that I know of (Tr. 82) ;

''In January, 1920, he went to the North-
western Business College. He left the flour
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mill to go to business college at Spokane, to

take vocational training (Tr. 85). After he
got out of business college training he went on
the McPherson Poultry ranch in 1922 at Sand
Point, Idaho, to help with the chickens. After

that he went to the University of Idaho for

training (Tr. 85). He continued at the Univer-
sity of Idaho until 1923. My husband .never

worked with Mr. Bloom at or near Colville

(Tr. 86)."

John M. Gilbo testified by way of deposition

in behalf of the plaintiffs in part as follows:

^'I knew the assured in France in 1918. The
day I got acquainted with him he was not feel-

ing very good. Next time I met him he Vv^as

complaining about the pain in his breast. He
mentioned about his left side. After he had
eaten he complained about being ill. We were
going in swimming, but went to the barracks
instead. He said he did not want any lunch,

he had some with him. He mentioned he did

not feel well in the left side, but did not say
anything about his heart. I saw him about four
times (Tr. 89).

"The next time I saw him was in 1926, at

Cushman Hospital in Tacoma. He was a lot

more sickly, paler and thinner. He was limp-
ing a little. He mentioned his heart once at

that time."

On cross examination, Mr. Gilbo stated that:

"The last time I saw him in France was on
a divisional hike with him. The hike was 41
kilometers. The kilometer is five-eighths of an
American mile."
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The government moved for a non-suit on the

ground that the evidence was insufficient to war-

rant the submission of the case to a jury, but the

motion was denied by the Court, and an exception

allowed (Tr. 90-91).

The testimony on behalf of the government will

be referred to but briefly, as it is contended that

the plaintiffs, by their own testimony, failed to

make out a prima facie case sufficient to go to the

jury, and the defense testimony will be referred

to only insofar as it goes to corroborate the insuffi-

ciency of the assured^s claim of permanent and total

disability at the time his term policy lapsed.

Mr. Westmore, of the Northwestern Business

College stated that the assured was in vocational

training at his school from October, 1920, until

March, 1922 (Tr. 92-93).

Mr. Harvey Bloom, a neighbor of the assured's

at the time he was living on his ranch near Col-

ville, from 1923 to 1928, stated that:

"During that period of time I saw the as-

sured plowing, working in the orchard, and
constructing some buildings, and saw him cut-

ting and hauling wood, and I worked with him
in threshing. He did carpenter work on his
chicken house, and also on his dwelling house.
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I have seen him take care of his chickens. We
had arrangements with regard to exchange of

work (Tr. 94). I went down and helped him
two or three days on his house, and in return
he was to help me with a little pruning the

next spring in my orchard (Tr. 94). In one
job we pitched bundles off the stack and into the

machine, threshing, both of us together. He
had 300 baby chickens in the first year, and a

horse, a cow or two, and some hogs. I saw him
milking the cows and taking them to and from
pasture, and never saw him limp or use a cane,

and never heard him complain or saw him.

sick (Tr. 94-95).''

Geore^e W. Johnson testified in behalf of the

government by way of deposition in part as follows:

^^After the assured returned from the army,
I saw him in May, 1919. He was working dur-

ing the spring and summer of 1919 in the mill.

I believe he worked at the electric light plant

after he worked at the mill. He was a fireman
and shoveled coal (Tr. 100). I think they paid

$100.00 or $125.00 for that work (Tr. 100).''

W. B. Heppner testified in part as follows, by

way of deposition:

"I saw the assured in the spring of 1919 at

the flour mill. As far as I know, he worked
there about a year. He was sacking flour (Tr.

101)."

Paul Crum testified by way of deposition, on

behalf of the government, in part as follows:
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**I knew the assured in the early summer of

1919 to the fall of 1920, and knew that he
worked in the summer of 1919 as fireman in

the electric plant at Scobey, Montana, and that

in 1919 and 1920 he worked in the shipping
room of the milling company. While at the

lip:ht plant he was firing and stoking the steam
boiler, shoveling coal into the furnace. The
work which he was doing was the type of work
that would be considered as manual labor, and
required physical exertion (Tr. 102).

^'At the milling company he handled sacks of
flour and wheat, and delivered to customers.
These sacks of flour weigh 48 pounds and 98
pounds (Tr. 103)."

Mr. I.. C. McPherson testified in behalf of the

government, by way of deposition, in part as fol-

lows :

'Trom February to May, 1922, the assured
was in vocational work in training for me,
helping to take care of the feeding of poultry
and also in hatching of baby chickens (Tr. 103-
104). In the carrying of food for the chicken
coops, approximately 30 pounds to 40 pounds
were required to be carried (Tr. 104). He was
required to carry that feed from 50 to 150 feet.

It was level ground until he came to the door
of the poultry house, and then there was a
six-foot stairs to go up (Tr. 104).

^
"When he first came, for the first four or

five weeks, he assisted me with the dairy work,
and that consisted of milking about six cows
and carrying the milk to the separator room.
He milked six cows and carried the milk about
300 feet to the separator room (Tr. 104). His
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duties, as a whole, required a good deal of

walking and remaining on his feet during the

day. The hours he was required to keep with
regard to going to work and quitting work
were approximately twelve hours, and this re-

quired his attention every day of the week (Tr.

104).

"During this period of time he complained
of his lungs, said he had been gassed. He
performed his work and duties satisfactorily

(Tr. 105). He did not leave by reason of any
physical disability. I do not remember that

he was lame or limped, and if he had been
noticeably lame I would have had opportunity
to observe that (Tr. 105). He appeared to

have a cough, or lung difficulty, which was
mild and did not interfere with his work (Tr.

105). He did not have occasion to be off his

work because of sickness."

Mrs. McPherson testified by way of deposition

on behalf of the government in part as follows:

"The plaintiff would carry a ten-gallon can
of milk, and the can weighed 80 pounds. I

did not observe any physical disability. He
complained of his lungs, and seemed to have
the appearance of being easily fatigued. I

would not say he had a very noticeable cough,
and was not absent from his work because of
sickness at any time, and his employment was
regular every day of the week (Tr. 107). He
did not leave by reason of his health (Tr.

107).

"When he went to see his family in Spokane
every fortnight, he had to walk to and from
the station, three-quarters of a mile, carrying
a suit case."
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The records of the University of Idaho were

admitted in evidence, which disclosed that he first

attended there as a student in June, 1922, and con-

tinued until March, 1923.

Testimony of Ella Olesen (Tr. 108-113) dis-

closes the subjects taken and the grades received

by the assured during his period as a student at

the University of Idaho.

Dr. Pfeiffer, a government doctor, examined

the assured in 1925, 1926 and 1927 (Tr. 114) and

stated that on his first examination in March, 1925,

he found nothing that would enable him to say that

the assured could not work. In December, 1925,

he found changes which indicated the man had a

productive arthritis, which he did not find in the

x-rays in March, 1925 (Tr. 117). In the next ex-

amination in March, 1926, he found early hyper-

trophic arthritis, worse than the condition found

in December. The x-ray condition found in March,

1926, suggested that the condition was not more

than a year or two old. The striking feature of the

examination was the progression noted from time

to time of the arthritic process ((Tr. 117). In De-

cem.ber, 1926, he found that the man was decidedly

worse, and characterized the case as progressive

arthritis (Tr. 117).
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Dr. Seibert testified, among other things on

behalf of the government, that he, a government

doctor, examined the assured in December, 1925 and

August, 1927. In 1925 he made a diagnosis of

arthritis of the sacro-iliac, and stated at that time

that his opinion was that condition was of short

duration—meaning, probably, a year or a year and

a half. The conditions he found at that time did

not preclude work of a general character, (Tr. 123-

124). In 1927 he found the same condition, except

there had been a progression of the arthritic condi-

tion (Tr. 124). In 1927 he stated that he did not

find any heart disability (Tr. 123).

Dr. Albert C. Feaman, a government doctor,

testsified in part as follows, on behalf of the de-

fendant at the trial below:

^That he examined the assured in December,
1925, and that at that time there were no com-
plaints about pains over the heart (Tr. 128).

The heart examination showed no evidence of

any heart trouble at that time. He found,

however, evidence of chronic fibrous pleurisy,

adhesions of the diaphragm, and lungs; and
retraction of the chest (Tr. 128).''

Dr. Feaman stated that he never heard of a

situation where an injury in 1918 or 1919 would

cause an attack of angina pectoris in January, 1982

(Tr. 131), and stated that in his examination of the
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heart in October, 1931, he did not find any evi-

dence of angina pectoris, and stated likewise that

in every heart examination there are a series of

questions Vv^hich the patient is asked in order to

get certain information, and one of them is in regard

to a precordia pain. This precordia pain v/as not

given as a symptom by Mr. LaFavor at that time.

The doctor further stated that the precordia pain

is the outstanding pain which causes one to have

fear of death. The doctor did not find any abnormal

condition of the heart in his examination in October,

1931 (Tr. 134).

After Dr. Feaman's testim.ony, both parties

rested their cases, and the government's motion for

an instructed verdict vv-as dsnied by the Court, and

exception noted (Tr. 134-135).

Plaintiffs' exhibit No. 14, which is the assured's

service record, shov/s the usual declaration of the

enlisted man prior to separation from service to

the effect that he had no disability as a result of

his military service. And likewise, it is proper to

call to the attention of the Court the fact that in

government exhibits A-6, A-7, A-8 and A-9, which

were applications for reinstatement of his insur-

ance from 1921 to 1926, the assured repeatedly

affirmed in signed statements that he was not per-
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manently and totally disabled. In government's

exhibit A-2, which is form 526 and is in connection

with the assured's claim for compensation, is a

signed statement to the effect that subsequent to

discharge he worked at the electric light plant at

Scobey, Montana, at a wage of $90.00 per month,

and this is likewise disclosed in government's ex-

hibit A-3, wherein assured's signed statement gives

his occupation as a stationary gas engineer from

April, 1919, to June 30, 1919, at a wage of $90.00

per month. This is apparently the work referred

to at the light plant. He states in the same exhibit

that he worked at the flour mill from July, 1919,

to January, 1920, but other witnesses give a longer

period of employment for his work at the flour

mill—noticeably W. B. Heppner (Tr. 101) who

said he worked there a year. His wife states that

he worked in the flour mill from. March, 1920, until

October, 1920 (Tr. 62), which is a period of eight

months, and longer than the period that the assured

states he worked at the flour mill in defendant's

exhibit A-3.

It will be noted that Mrs. LaFavor, his wife,

testified that he went to the Northwestern Busi-

ness College almost immediately after he left the

flour mill (Tr. 62-63), and this corresponds with



31

the testimony of Mr. Westmore of the Northwestern

Business College, that he started his vocational

training there in October, 1920.

In government's exhibit A-2, which is assured's

claim for compensation, he states on item No. 11

that he has only partial physical disability; and

likewise on item No. 11 in defendant's exhibit A-3,

in answer to the question as to the nature and

extent of disability, he answered: ^Tarmer by occu-

pation; can no longer do heavy work. Fifty percent

disability". It is important to note that in neither

of these exhibits does he claim that he was totally

and permanently disabled, although they were signed

subsesquent to the time of the lapsation of his in-

surance.

In plaintiff's exhibit A-5, a letter signed by

Mrs. LaFavor, the wife of the assured, in December,

1925, it is stated that for the past ten or twelve

weeks only she had done all the work which was

iisvMly done by her husband, the assured.

In government's exhibit A-20 and A-21, which

are reports of physical examinations made by gov-

ernment doctors of the assured in 1921, it is import-

ant to notice that examinations disclose negative

findings as to the heart and the prognosis on the
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disabilities found was favorable.

Government's exhibit A-21 shows imbeded and

infected tonsils, with a condition of pyorrhea in

the teeth, both of which were infectious diseases.

A tonsillectomy was recommended, according to gov-

ernment's exhibit A-21.

In summing up, with reference to the plain-

tiffs' lay and expert testimony, Dr. Gearing stated

not that the assured was unable continuously in his

opinion to follow a substantially gainful occupation

at the time of the lapse of his insurance, but merely

ventured the opinion that at the timie of his examina-

tion in 1931 the man could not perform farming work.

He was unable to tell of how long a standing the

arthritic condition was, and stated that the arth-

ritis may have been due to an infection, such as

prostatitis, tonsilitis or other infectious disease rather

than an injury in the service. It was likewise un-

disputed that the arthritic condition was a progres-

sive condition (Tr. 43-44). It being a progressive

disability, it is not surprising that the doctor was

unable to venture an opinion that the disability was

such that the man could not work at the time of

the lapse of his insurance, or that it was then a

total disability. For, as the government doctors

testified, it may have and probably did have its
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inception at a time many years subsequent to the

expiration of his term contract.

Dr. Steele stated that not many people can have

angina pectoris for ten or twelve years and still

survive, but there are cases on record that do. He

did not testify that the plaintiff was unable to fol-

lov/ continuously a gainful occupation, in his opinion,

at the time of the examination, or at the date of

discharge. He found no active tubercular condition,

and found no physical or objective findings as to

any heart disability. Dr. Steele, in examining the

patient in 1931, did not even take any history of

the assured's industrial activities since discharge,

or even inquire about the history of vocational train-

ing of the assured. It is significant that, subsequent

to the time that the plaintiffs now claim that the

assured was permanently and totally disabled under

his war risk insurance contract, he married and

raised a family of three children. It is likewise

significant that the first time he ever manifested

an excitable condition, or extreme anger toward his

vv^ife, was in 1923, and the occasion was his run-

dov/n condition. This was four years after the lapse

of his term insurance contract.

Subsequent to discharge, and from April to

July, 1919, he worked at an electric light plant,
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shoveling coal, at a substantially gainful wage. From

March, 1920 until October, 1920, he worked at a

flour mill, handling sacks and filling sacks with

flour, doing heavy manual labor at a substantially

gainful wage. He was in vocational training from

October, 1920 until March, 1923, being at the North-

western Business College in Spokane from October,

1920 until March, 1922. And from March, 1922

until June, 1922, he was with the McPhersons in

Idaho in jDlacement training on a poultry ranch. From

June, 1922 until March, 1923, he was in institution-

al training at the University of Idaho. From 1923

until 1928, when he sold his ranch, he was on the

farm near Colville, Washington, and was perform-

ing some work, according to the testimony. Later

on he helped build his home in Tacoma. Unglaub

vs, [/. S., 57 Fed. (2d) 650.

There was no sufficient medical or lay testi-

mony to warrant submission of the case to the jury.

The burden of proof was, of course, on the plain-

tiffs. Their long delay before bringing this suit was

strong evidence that he was not permanently and

totally disabled at the time the policy lapsed.

In United States vs. Nickel, 70 F. (2d) 873 it

w^as held that the insurance contract in the case

obligated the government to indemnify in the event
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of death or total disability during the life of the

policy. In the instant case it was incumbent upon

the plaintiff to establish permanent and total dis-

ability before the lapse of the policy.

Eggen vs. United States, 58 F. (2d) 616;

United States vs. Pullig, 63 F. (2d) 379; United

States vs. Hill, 62 F. (2d) 1022.

The insurance does not cover total temporary

or partial permanent disability. While a great deal

has been said as to the phrase ^'permanent and total

disability", no fixed rule has been established as

applicable to all cases, but the circumstances of each

case must largely conform in construing this phrase

of the contract.

As said by the Supreme Court of the United

States in Lumbra vs. United States, 290 U. S. 551,

in an opinion by Mr. Justice Butler:

"The various meanings inhering in the

phrase make impossible the ascertainment of

any fixed rules of formulae uniformly to govern
its construction. That which sometimes results

in total disability may cause slight inconvenience
under other conditions. Some are able to sus-

tain themselves, without serious loss of pro-
ductive power, against injury or disease suffi-

cient totally to disable others. It cannot be said
that injury or disease sufficient merely to pre-
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vent one from again doing some work of the

kind he had been accustomed to perform con-

stitutes the disability meant by the act, for

such impairment may not lessen or affect his

ability to follow other useful, and perchance
more lucrative occupations. Frequently serious

physical impairment stimulates to successful

effort for the acquisition of productive ability

that theretofore remained undeveloped.

'The above-quoted administrative decision is

not, and manifestly was not intended to be, an
exact definition of total permanent disability

or the sole guide by which that expression is

to be construed. If read literally, every impair-
ment from time to time compelling interruption

of gainful occupation for any period, however
brief, would be total disability. And, if such
impairment were shown reasonably certain not

to become less, it would constitute total perma-
nent disability. Persons in sound health oc-

casionally suffer illness as 'total disability' while

it lasts. But, clearly, it is not right to say that,

if they remain sound but reasonably certain

throughout life, occasionally to have like periods

of temporary illness, they are suffering from
'total permanent disability'. Such a construction

would be unreasonable and contrary to the in-

tention of Congress. 'Total disability' does not

mean helpfulessness or complete disability, but

it includes more than that Vv^hich is partial.

'Permanent disability' means that which is con-

tinuing as opposed to what is temporary. Sepa-

rate and distinct periods of temporary disability

do not constitute that which is permanent
The mere fact that one has done some work
after the lapse of his policy is not of itself suf-

ficient to defeat his claim of total permanent
disabilitv. He may have worked when reallv

unable and at the risk of endangering his health
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or life. But manifestly work performed may
be such as conclusively to negative total perma-
nent disability at the earlier time."

Of course the government has in mind that the

question in the case is: Did the Court err in direct-

ing a verdict for the government, and that the ruling

must be applied that the evidence must be considered

in its aspect most favorable to the plaintiffs, and

that the weight of the testimony is always for the

jury to determine, and that therefore the trial Judge

should not direct a verdict unless the evidence is so

conclusive that were a verdict directed for the plain-

tiffs the Court, in the exercise of a sound judicial

discretion, would be compelled to set it aside. Gun-

ning vs. Cooley, 281 United States 90; Lumbra vs.

United States, supra.

And, as said by Judge Neterer in United Staters

vs. Hill, 61 F. (2d) 651 (9th CCA)

:

"Nonemployment, of itself, is not evidence of
impairment. And it is obvious that facts known
or within the power of the plaintiff to produce
are not presented. See Massey v. United States,

(D. C.) 46 F. (2d) 78; Third National Bank &
Trust Co. V. United States (C. C. A.) 53 F (2d)
599. Nor is smoke, as shown, causing cessation
of work, or that the work was too hard, evidence
of total and permanent impairment. Nor is

voluntary cessation of special work, rather
than compulsory cessation by reason of physical
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and/or mental inability to work, of itself, evi-

dence of total and permanent disability.

"This case is clearly distinguished from United
States V. Lesher (C. C. A.) 59 F. (2d) 53. There
is no evidence which raises a dispute about

which reasonable men might honestly differ.

Day V. Donohne, 62 N. J. Law, 380, 41 A. 934.

No competent evidence of relevant consequence,

clear, certain, carrying the quality of proof,

having the fitness to produce conviction in the

minds of reasonable persons, such that reason-

able persons may fairly differ as to whether
or not it proves the fact in issue. Milford Cop-
per Co, V. Industrial Comm,, 61 Utah, 37, 210
P 993.

"We appreciate that the court may not look

behind the finding of the jury predicated upon
substantial evidence and when it is a matter
of weighing the evidence, which is the sole pro-

vince of the jury; but when the challenge is want
of substantial evidence, the power of the court

must be asserted as a matter of law.'^

There is likewise in the case at bar evidence

showino; that the assured was examined at various

hospitals, and there is a dearth of testimony as to

his condition at those times, and the situation is

analagous to that stated by Judge Neterer in United

States vs. Hill, supra, and that remarked upon by

the late Judge Rudkin in United States vs. Black-

hum, 33 F. (2d) 564 (9th CCA).

In Proechel vs United States, 59 F. (2d) 648,

in a case where an arthritic disability w^as involved.
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the Court of Appeals for the Eighth Circuit stated

that the plaintiff had the burden of showing lack

of mental capacity or of opportunity or of both, to

acquire such training as would fit him for some

reasonably remunerative employment. The follow-

ing language of Judge Otis, in the Proechel case is

peculiarly applicable to the facts in the case at bar:

'^Viewed in the light most favorable to the

plaintiff, the evidence did not prove that the

insured was permanently incapacitated from
carrying on continuously any substantially gain-

ful occupation not requiring free use of knees
and ankles. There are such occupations. There
was no showing that the insured was wanting
in capacity to follow them or inability or oppor-
tunity to acquire training necessary to follow

them or some one of them. One who would
prove permanent total disability must prove
there is that in the nature of the impairment
causing disability, which, considering the capa-
city of the individual, will make it impossible

for him through the probable duration of his

life ever continuously to carry on any substan-
tially gainful occupation. The element of per-

manency and all the elements essential to make
a case must be proved. They cannot be found
by speculation, guess, or surmise.

It will be noted that in the Proechel case the

assured died in less than three years from the date

of his discharge, and that a jury might have been

warranted in that case in finding that while he

lived he was totally disabled within the meaning of
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the accepted definition. But in that case, as in this,

where the death was many years after the lapse of

the policy, the death did not result from the bodily

impairment which caused his disability.

In the case at bar, it cannot be conceded that

there was sufficient showing of total disability to

warrant the submission of the case to the jury, but

assuming for the purpose of argument that there

was sufficient evidence showing the total inability

at the time of the lapse of the contract on the part

of the assured to perform any gainful work in a

reasonably continuous manner, still there was a

total failure to prove permanency of said disability.

As said further by Judge Otis in Proechel vs.

United States, supra:

^'The fact of death, a death resulting from
a cause unrelated to the alleged impairment,
is no more to be considered in determining'

whether the total disability of September 27,

1919, was permanent than if he had been killed

in an automobile collision or suffered death
from a stroke of lightning. It was for plaintiff

to present substantial proof that the total dis-

ability existing on September 27, 1919, was
founded on conditions then existing which render-

ed it reasonably certain on that date that the then

total disability would continue throughout
the life of the insured. The finding of perma-
nency must be based on conditions existing be-

fore lapse of the insurance contract, not upon
conditions thereafter coming into existence."
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And as said by the Supreme Court in Lumbra
vs. United States^ supra:

"And in the absence of clear and satisfactory

evidence explaining, excusing or justifying it,

the petitioner's long delay before bringing suit

is to be taken as strong evidence that he was
not totally and permanently disabled before the

policy lapsed."

See also United States vs. Johnson, 70 F (2d)

399.

As was said by Judge Wilbur in Evans vs.

United States, 43 F. (2d) 719 (9th C. C. A.)

:

"The appellants case did not depend upon the

question of the service origin of the disease

from which he died, but upon the degree of his

disability therefrom; unless that disability was
total and permanent during the life of the policy,

the appellant could not recover.''

And as said by this court in an early case on

appeal from the Western District of Washington,

in United States vs. McPhee, 31 F. (2d) 243 (9th

C. C. A. ) , speaking through the late Judge Dietrich

:

"In view, however, of another trial, we deem
it proper to say that in our judgment the motion
for a directed verdict was ample to challenge
the sufficiency of the evidence, and should have
been sustained.

"We can find no evidence in the record show-
ing or tending to show that the appellee was



42

totally and permanently disabled at any time
before the policy expired. * * *

^Total and permanent disability within the

meaning of a war risk insurance policy does
not mean absolute incapacity to do any work
at all But there must be such impairment of

capacity as to render it impossible for the as-

sured to follow continuously some substantially

gainful occupation, and this must occur during
the life of the contract.

"War risk insurance is not a gratuity but
an agreement by the Government, on certain

conditions, to pay the assured certain sums
per month if he becomes totally and permanent-
ly disabled while the contract of insurance is

in force. The burden is on one suing on such a
contract to show that he was in fact permanently
and totally disabled, at some time before the

contract lapsed.''

And in Falbo vs. United States, 64 F. (2d)

948 (9th C. C. A.), this Court stated as follows in

its opinion:

'While, on this evidence, a finding of total

disability in May, 1919, and of permanent dis-

ability in a much later period, would be justi-

fied, we concur in the judgment of the District

Judge that it fails to show a condition of per-

manent disability in May, 1919, a disability

then 'reasonably certain to be permanent during
lifetime''. United States vs. McCreary, 61 F.

(2d) 804, 808 (C. C. A. 10, 1932). The testimony
of plaintiff's Physician in answer to questions

by the court indicates the speculative character
of the evidence on this material point.
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^Q. Suppose at that time, back in July, 1919,

the Fourth, that he had taken proper
treatment, hadn't worked, and followed

the proper course under medical direc-

tion, is it reasonably likely that he

would have recovered?

'A. He may have.

^Q. Is it reasonably likely he would not

have?

'A. Well, he may have recovered and he
might not have.'

"We concur in and deem completely applicable

here the views so well expressed by Judge Mc-
dermott in the Rentfrow Case: 'Such cases as

these, which are as frequent as they are un-
fortunate, make a strong appeal to the sym-
pathies. An incipient tubercular stands at a
crossroads: If he continues his ordinary
activities, his condition is a hopeless one. On
the other hand, if he will follow a program of

complete rest and wholesome nourishment for

an indicated period, the chances are strongly in

favor of an arrested condition and a substantial

cure. Many times the choice is a hard one,

particularly when the economic circumstances
of the insured are considered. But we cannot
believe that liability upon these contracts of in-

surance should be determined by the conduct
of the insured after the policy has lapsed, nor
by economic circumstances which may influence

that conduct. We can find no support, in this

record, for a finding that the tuberculosis with
which insured was afflicted had progressed to

the incurable stage when his policy lapsed.
* * * >>

"Likewise, in this case, the record, in our
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judgment, does not justify a finding that in

May, 1919, the total disability, due to incipient

tuberculosis, was reasonably certain to be per-

manent that is, to continue for appellant^s life;

his own testimony, as well as the entire record,

left the question of whether or not his disease

was then incurable entirely in the realm of specu-

lation. See too, Eggen vs. United States, 58 F.

(2d) 616 (C. C. A. 8, 1932) ; United States vs.

Stack, 62 F. (2d) 1056 (C. C. A. 4, 1933;
Walters vs. United States, 63 F. ((2d) 299,

(C. C. A. 5, 1933) ; Wise vs. United States, 63 F.

(2d) 307 (C. C. A. 5, 1933).''

And so in conclusion on the sufficiency of the

of the evidence, we say that on the evidence presented

below, to allow the verdict to stand to the effect

that the assured was permanently and totally dis-

abled before lapsation of his term insurance, would

be a mere guess unsupported by any substantial

evidence. Blair vs. United States, 47 F. (2d) 109.

Nicolay vs. United States, 51 F. (2d) 190. United

States vs. Rodman, 68 F. (2d) 351.

The record shows an absolute absence of sub-

stantial proof of assured's total and permanent dis-

ability during the life of the policy, and the Judge

below should, under the evidence, have directed a

verdict for the United States.



45

11.

This portion of the Brief covers assignment

of errors 5, 6, 9 and 10 (Tr. 149-152). The govern-

ment's complaint in brief is that the trial Court

allowed lay witnesses to testify to hearsay state-

ments and complaints which they heard the assured

make subsequent to the lapse of his policy. Assign-

ment of error No. 5 will be found to have occured

on page 23 of the record. Assignment of error No.

6 will be found to have occurred at pages 26 and 27

of the record. Assignment of error No. 9 will be

found to have occurred on pages 60 and 61 of the

record. Assignment of error No. 10 will be found

to have occurred on pages 68 and 69 of the record.

These rulings of the Court below allowing lay wit-

nesses to testify as to hearsay matters in the form

of complaints, and to statements which they heard

the assured make at different times constituted the

erroneous admission of hearsay and self-serving

declarations in evidence, and deprived the govern-

ment of its right of cross examination. Seals vs.

United States, 70 F. (2d) 519. United States vs.

Balance, 59 F. (2d) 1040. Third National Bank vs.

United States, 53 F. (2d) 602. Demeter vs. United

States, 66 F (2d), 188. United States vs. Buck (5th
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C. C. A.) decided May 22, 1934, and as yet not

reported.

Ignoring the hearsay rule in this type of liti-

gation might easily afford the opportunity to open

the door to fraud. A physician is not allowed to

testify as to history taken from the patient, if the

history was taken and the examination made only

for the purpose of giving testimony. Tyrakowski vs.

United States, 50 F. (2d) 766. If there is such a

stringent rule regarding the admissibility of com-

plaints made to a physician, why should a lay witness

be allowed to testify as to hearsay and self-serving

complaints and statement made in his presence by

the plaintiff, who subsequently seeks to collect from

the government on his insurance contract.

III.

The last assignments of error to be argued are

assignments 7 and 8 (Tr. 151 which will be found

to have occurred on pages 36 to 38 inclusive in the

record. The testimony briefly shows (Tr. 36) that

the assured was referred to a doctor upstairs in

the same building where Dr. Gearing had his of-

fice, for the purpose of taking an x-ray, and the

patient came down about ten minutes later with the
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picture after it was developed (Tr. 36). Dr. Gear-

ing, a witness, interpreted the picture and attempted

to identify it preparatory to its introduction in evi-

dence. The doctor was not present at the time the

picture was taken.

Dr. Gering gave no testimony as to the type

or accuracy of the machine by means of which the

picture was taken. He did not state that the picture

was a correct representation of the internal portions

of the assured's body and did not personally take the

picture, and was not present at the time the same

w^as taken (Tr. 36-38). Where, therefore, was there

any competent evidence sufficient to identify and

warrant the introduction of plaintiffs' exhibits 11

to 13 in evidence? The admission of the same over

the objection of the government constituted prejudicial

error.

In Ligon vs Allen, 157 Ky 101, 162 S. W. 536,

51 L. R. A. (N. S. 842) the Supreme Court of the

State of Kentucky held that to render an x-ray photo

admissible in evidence, its accuracy must be estab-

lished. In that case the Supreme Court of Kentucky

said as follows:

"If, however, the photograph should not repre-

sent the fact as the witness saw it, it is not ad-
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missible; and the only person who can show that

it does represent the fact as the witness saw it

is the witness himself. It necessarily follows,

therefore, that, where the witness fails to make
an x-ray photograph admissible by testifying to

its accuracy, it is not admissible and should be

rejected. This rule is recognized by all the au-

thorities. See Stewart, Legal Medicine, Sec. 13;

2 Wharton & M. S. Med, Jur, Sec. 564 ; 3 Wit-
thaus & B. Med. Jur. Sec. 779.

''In 1 Greenleaf on Evidence, 16th ed. Sec.

439h, it is said: The use of photographs taken

by the vacuum tube-Roentgen rays-may involve

slightly different principles. Since the operator

will usually not have perceived the object, usually

a concealed bone, with his ordinary organs of

vision, he will not be able to put forward the

photograph as corresponding to the results of

his own observation ; nevertheless, if he can testi-

fy that the process is known to him (by experi-

ence or otherwise) to give correct represesnta-

tions, the photograph is in effect supported by

his testimony and stands on the same footing as

a photograph of an object whose otherwise in-

visible details have been rendered discernible

by a magnifying lens.'

''The rule above announced has been more than

once approved by this court. See Louisville &
N, R, Co, i\ Brown, 127 Ey. 746, 13 L. R. A. (N.

S.) 1135, 106 S. W. 795, and Bowling Green Gas-

light Co. V. Dean, 142 Ky. 686, 134 S. W. 1115.

In the last-named case we said: 'Of course, the

accuracy of a photograph as a correct reproduc-

tion of what it purported to show should be

established to the satisfaction of the court before

being admitted as evidence, but when its accuracy

is shown, we have no doubt of its admissibility.

Wigmore, Ev. Sees. 790-797; Louisville & N. R.

Co. V. Brown, 127 Ky. 732, 13 L. R. A. (N. S.)



49

1135, 106 S. W. 795; Higgs v. Minnesota, St P.

& S. Ste. M. R. Co., 16 N. D. 446, 15 L. R. A.

(N. S.) 1162, 114 N. W. 722, 15 Ann Cas. 97;
Dederichs vs. Salt Lake City R, Co,, 35 L. R.

A. 802, and note, (14 Utah, 137, 46 Pac. 656) ; 2

Elliott, Ev\ Sees. 1224-1228.' See also Geneva v.

Burnett, 65 Neb. 464, 58 L. R. A. 287, 101 Am.
St. Rep. 628, 91 N. W. 275, 12 Am. Neg. Rep.

104; Mauch v, Hartford, 112 Wis. 50, 87, N. W.
816, 11 Am. Neg. Rep. 63; Miller v. Mintun, 73
Ark, 183, 83 S. W. 918; Bruce v. Beall, 99 Tenn.

303, 41 S. W. 445; Elzig v. Bales, 135 Iowa, 208,

112 N. W. 540; Eckels v Boylan, 136 111. App.
265.

''Applying this well-settled rule to the facts

of the case, it is apparent that appellee failed

to establish the preliminary requirements nec-

essary to make the photographs admissible.

Dr. Ford merely states that he took the photo-
graphs. He does not state that they correctly

represent what he saw, or how they were taken,

or that he had ever taken an x-ray photograph
before, or knew anything about how they ought
to be taken. We are given no assurance as to

the character or accuracy of his x-ray machine,
or its condition or working order. While it

may not be necessary to establish all of these

facts in order to make the photographs admis-
sible under the rule above stated, it is clear

the rule requires that the accuracy of the photo-
graphs must be so established, for, if they do
not show what the witness saw, they have no
place in the case. In this respect the testimony
of Dr. Ford is wholly insufficient; and, as no
other witness testified upon this subject, the

circuit court should have sustained appellant's

objection to the admission of the photographs.
In view of the conclusion reached, it is un-
necessary to consider the other errors assigned.
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^Tor the error above indicated, the judgment
is reversed, and the case remanded for a new
trial."

For the aforementioned errors, judgment of

the court below should be reversed and the cause

remanded for a new trial.
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STATEMENT OF THE CASE
The appellees admit that the appellant has set



forth a proper and correct statement of the issues

involved as presented to the Jury.

ARGUMENT
The appellees will not burden the Court with

discussion of specifications of error Nos. I, II, III,

IV, V, VI, VII and VIII, inasmuch as the Court is

familiar with the Law, and in view of all the evi-

dence submitted in the trial of this case, which took

up the better part of three days, there is no preju-

dice shown by appellant's obvious desire to pick out

these isolated incidents on which to base error.

This case turns squarely on the question of the

sufficiency of all the evidence to sustain the verdict

of the Jury and the judgment of the Court. Cases

cited by appellant are not in point, in as much as

those cases stood on their own facts.

The evidence in this case was rather volumin-

ous, and an attempt will be made to boil it down,

with special reference to appellee's Exhibits, Nos.

1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 12, 13, 14, 17, 18, 19, 20, 21,

24, 26, introduced in evidence and sent up as a part

of the record.

These exhibits show "that the examining phy-

sician of the Draft Board pronounced him in good

health August 6, 1917; that he was admitted to the



base hospital at Camp Lewis January 3, 1918. Diag-

nosis: Pleurisy, chronic, fibrinous, thickened pleura.

Later records also in evidence show he was tapped

five times during the period January 3, to January

27, 1918. On January 27, 1918, he contracted influ-

enza and from 14 tests, 7 showed positive for diph-

theria and 7 negative. X-Ray on January 14, 1918,

showed interlobular adhesion left-heart pushed a

little to right; he spent a total of 98 days in the

hospital at Camp Lewis.

The clinical records in various base hospitals

in France show that he was wounded and gassed

September 29, 1918, and lay in a shell hole. Diag-

nosis December 14, and 16, 1918: 1. Pleurisy, acute,

left adhesive. 2. Arthritis chronic, involving left

hip joint. All in line of duty. 3. Marked tender-

ness over left sacroiliac joint and left lumbar re-

gion—complains of pain in left chest.

His field medical card shows: 1. Gas—Wound-
ed. Diagnosis: 1. Gas inhalation. 2. Concussion

from explosion. 3. Myositis—traumatic lumbar

region. 4. Left adhesion pleurisy. 5. Arthritis

chronic left hip joint.

Clinical records of October 4, November 7, No-

vember 26, December 5, December 23, and December

30, 1918, read as follows: Thrown in dugout by



shell explosion. 1. Neuresthenia. 2. Coughs, back-

ache, nervous, sleeps poorly, weak, walks in a

cramped position, shows tenderness and pain over

left sacroiliac joint. Diagnosis: 1. Concussion from

explosion. 2. Manipulation and strapping at Ortho-

pedic Clinic. 3. Myositis Traumatic. 4. Nature of

disability: Pleurisy-athritis, chronic, left hip joint

in line of duty.

Clinical records of the Government from De-

cember, 1920, on, show over the years, diagnosis as

follows: 1. Concussion and gassed—pain in back

since concussion. 2. Conjunctivitis chronic—strain

of sacroiliac joint. 3. Complains of shortness of

breath, weak back, pain in back of left hip on

stooping over, frequent headaches, blurring of eyes,

nauseated and vomiting after breakfast. 4. Find-

ings—result of an injury to spine from shell con-

cussion, and this affects his legs, the left one the

worse. Diagnosis: Arthritis, chronic, sacroiliac

bilateral—walks with limp favoring left leg—neu-

resthenia.

The succeeding Government findings up till the

date of his death show a progressive impairment.

Plaintiff^s exhibit 24 admitted without objection.

Rated LaFavor temporary total on February 15,

1927.



During the eighteen months he was in the serv-

ice, he spent over six months in the hospital, 98

days at Fort Lewis and 92 days in France. The

record shows that he was an apprentice in the elec-

tric plant at Scobey, Montana, from April to July,

1919, at $90.00 per month and worked as a cereal

packer in a flouring mill from July 7, 1919, to Janu-

ary 15, 1920, at $100.00 a month and was off work

three or four months during that time. His wife

testified that he only worked four hours a day at

any of this work from the day he was discharged,

and that he had to come home and lie down at ten

O'clock in the morning and would not go back to

work until after two o'clock in the afternoon. She

testified fully and completely of his inability to con-

tinuously follow any gainful occupation from the

day he arrived home after his discharge in March,

1919, until the day of his death. Her testimony was

that she saw him and observed him every day; that

he had vomiting spells in the morning; could not

maintain continued physical exertion; walked with

a limp; and after 1923, periodically had spells when

he apparently lost his mind. Pictures were placed

in evidence showing the contrast in his physical ap-

pearance before and after his discharge. Of course,

there was conflicting testimony, but the jury de-

cided that in our favor. The Government's testi-

mony, however, absolutely fails to show that he did
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work continuously at any substantial, gainful oc-

cupation after his discharge, and their own clin-

ical records are full of references to his war-time

sickness and injury as being the cause of his phys-

ical incapacity. Doctor Goering positively testified

that LaFavor was suffering in 1931, among other

things, from traumatic arthritis which in his opin-

ion had its origin in the war, and that such disease

rendered him totally and permanently disabled un-

der the terms of the policy.

A careful reading of the Government's clinical

record as shown by the Exhibits above referred to,

together with the other evidence introduced on be-

half of the appellees, presents the true picture of

Charles V. LaFavor's condition from the date of his

discharge. The appellant's effort to break down

this case by evidence of witnesses who observed the

deceased only occasionally for short periods, totally

fails.

The evidence submitted to the Jury clearly

shows that the deceased was totally and perman-

ently disabled from continuously following any sub-

stantially gainful occupation from March 24, 1919;

it clearly shows an onward progressive disability

to the date of his death. From that date until he

died, there is no evidence in the records anvwhere

that he was capable of, or did continuously follow



any substantially gainful occupation.

We therefore pray that the judgment of the

District Court be sustained.

A. W. NEWMAN,
JOHN T. McCUTCHEON,

Attorneys for Appellees.
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In the District Court of the United States for the District of

Oregon

No. E-9154

SAMUEL EAGLE, JOHN WILLIAM LANGS, and PLOMB
TOOL COMPANY, a corporation,

Plaintiffs-Appellants,

vs.

P & C HAND FORGED TOOL COMPANY, a corporation,

Defendant-Appellee.

CITATION.

United States of America—ss:

The President of the United States of America, to P & C Hand
Forged Tool Company, a corporation, defendant, and to

T. J. Geisler, its solicitor, GREETING:

You are hereby cited and admonished to be and appear in the

United States Circuit Court of Appeals for the Ninth Circuit

at San Francisco, California, within thirty (30) days from the
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date hereof, pursuant to a petition for appeal filed in the Clerk's

Office of the District Court of the United States for the District

of Oregon; wherein Samuel Eagle, John William Langs and

Plomb Tool Company, a corporation, are the plaintiffs-appel-

lants, and P & C Hand Forged Tool Company, a corporation, is

defendant-appellee, to show cause, if any there be, why the de-

cree and order in said petition for appeal mentioned should not

be corrected and speedy justice should not be done in that behalf.

Given under my hand at Portland, in the District and Circuit

aforesaid this sixth day of November, 1933.

JAMES ALGER FEE
U. S. District Judge for the District of Oregon. [1^]

Service of the above and receipt of a copy thereof duly cer-

tified to be a correct copy by W. E. Ramsey, of solicitors for

plaintiffs-appellants, is hereby admitted this 6th day of Novem-

ber, 1933.

T. J. GEISLER,
Solicitor for Defendant-Appellee.

[Endorsed] : Filed Nov. 7, 1933. [2]

In the District Court of the United States for the District of

Oregon

November Term, 1930.

BE IT REMEMBERED, That on the 21st day of November,

1930, there was duly filed in the District Court of the United

States for the District of Oregon, a Bill of Complahit, in words

and figures as follows, to wit : [3]

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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[Title of Court and Cause.]

BILL OF COMPLAINT ON LETTERS PATENT No. 1380643

Plaintiffs, complaining of the above named defendant, COM-
PLAIN and ALLEGE

:

I.

That during all the times herein mentioned Plomb Tool Com-

pany, one the plaintiffs herein, was and now is a corporation

duly created, organized and existing under and by virtue of the

laws of the State of Delaware, and is a citizen and resident of

the State of Delaware. That plaintiffs Samuel Eagle and John

AVilliam Langs are citizens and residents of British Columbia

and Dominion of Canada.

II.

That during all the tunes herein mentioned the defendant

P. & C. Hand Forged Tool Co. was and now is a corporation duly

created, organized and existing under and by virtue of the laws

of the State of Oregon, and is a citizen and resident of the State

of Oregon.

III.

That this Honorable Court has jurisdiction of the cause of

suit herein and the same is a suit in equity arising under the

patent laws of the United States and is based upon the infringe-

ment by the defendant of Letters Patent No. 1380643 [4] granted

on the 7th day of June, 1921, to Samuel Eagle, one of the plain-

tiffs herein, for an Improvement in Wrenches.

IV.

That on and prior to the 13th day of October, 1920, Samuel
Eagle, one of the plaintiffs herein, then and now a citizen of the

Dominion of Canada and then a resident of Gilbert Plains, in

the Province of Manitoba, in said Dominion of Canada, was the

first original and sole inventor or discoverer of a certain new
and useful Improvement in Wrenches not known or used by
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others in this country before his invention and discovery thereof

and not patented or described in any printed publication in this

or in any foreign country before his invention or discovery

thereof, or more than two (2) years prior to his hereinafter

mentioned application for Letters Patent of the United States,

and not in public use or on sale in this country for more than

two (2) years prior to the date of his said application for said

Letters Patent of the United States, and which had not been

abandoned, nor patented, nor caused to be patented by him, his

representatives or assigns in any country foreign to the United

States on an application filed more than twelve months prior to

the filing of his application for Letters Patent of the United

States as hereinafter mentioned.

V.

That the said Samuel Eagle on or about the 13th day of Oc-

tober, 1920, being then, as aforesaid, the first original and sole

inventor or discoverer of said Improvement in Wrenches, duly

filed an application for Letters Patent of the United States of

America in the Patent Office of the United States disclosing,

describing and claiming said [5] invention in accordance with

the then existing laws of the United States ; that thereafter and

on the 7th day of June, 1921, the said Samuel Eagle having fully

complied with the requirements of the law^ in such cases made

and provided, there was issued to said Samuel Eagle, his heirs

and assigns. Letters Patent of the United States of America,

bearing No. 1380643, for said invention, whereby for the term of

seventeen years from the said 7th day of June, 1921, there was

granted to said Samuel Eagle, his heirs and assigns, the full and

exclusive right to make, use and vend said invention throughout

the United States and the territories thereof as, by the original

of said Letters Patent or a duly certified copy thereof in court

to be produced, will more fully api^ear; that a true and correct

1
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copy of said Letters Patent, omitting drawings, as so issued, is

hereto attached marked Exhibit '^A'' and by this reference

thereto made a part hereof.

VI.

That on or about the 20th day of May, 1930, the said Samuel

Eagle, one of plaintiffs herein, being the patentee named in

said Letters Patent No. 1380643, for a valuable consideration,

made and executed a certain exclusive license agreement bearing

date as of that day wherein and whereby the said plaintiff,

Samuel Eagle, granted unto plaintiff Plomb Tool Company, a

Delaware corporation,the sole and exclusive license to manufac-

ture and sell wrenches embodying said patented invention

throughout the United States of America and the Dominion of

Canada, reserving, however, for the benefit of Diamond Tool

Compan}', a Washington corporation, the right to manufacture

and sell for a period of two years from the said 20th day of

May, [6] 1930, not to exceed two thousand wrenches per year

in the Pacific Northwest of the United States of America; that

under and by virtue of the said license agreement the plaintiff,

Sanmel Eagle, reserved unto himself a royalty for each and
every wrench so to be manufactured and sold by the plaintiff,

Plomb Tool Company, within said territory, which royalty

plaintiff Plomb Tool Company promised and agreed to pay as

and when the said wrenches embodying said patented invention

were manufactured; that ever since said date plaintiff Plomb
Tool Company has been and now is the sole and exclusive li-

censee of the plaintiff, Samuel Eagle, in and under said Letters

Patent, and had and now has the sole and exclusive right to make
and ve]Kl the said wrenches throughout the United States of

America, with the exception of the right reserved for the benefit

of said Diamond Tool Company, all as, by the original of said

license agreement in court to be produced, will more fully

appear.
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VII.

That thereafter and on or about the 23rd day of September,

1930 the plaintiff, Samuel Eagle, for a valuable consideration,

assigned, transferred and set over unto the plaintiff, John

William Langs, his heirs, successors and assigns, an undivided

one-half interest in, to and under the said Letters Patent of the

United States and in and to such license agreements as had

theretofore been executed and granted by the plaintiff, Samuel

Eagle, and it was expressly understood and agreed by and be-

tween the said plaintiff, Sanuiel Eagle, and the plaintiff, John

William Langs, that the said plaintiff, John William Langs, had

an undivided one-half interest in and to said Letters [7] Patent

of the United States from the date said Letters Patent were

issued to-wit : the 7th day of June, 1921 ; that the plaintiff, John

William Langs by virtue of said assignment during all the times

herein mentioned has had and o\^^aed and does now have

and own an undivided one-half interest in and to the said Letters

Patent of the United States and in and to the said license agree-

ment with the plaintiff, Plomb Tool Company, as by the original

of said assignment hi court to be produced, will more fully

appear.

VIII.

That under and by virtue of said Letters Patent and said

License agreement and said assignment the plaintiffs are en-

titled to sue for injunctive relief against any infringement of

said Letters Patent and to recover any profits and/or damages

arising out of the infringement of said Letters Patent.

IX.

That the said invention is of great utility and value; that the

plaintiffs have manufactured and sold and have caused to be

manufactured and sold said wrenches embodying said patented

invention in large and increasing numbers throughout the United
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States; that plaintiffs have expended large sums of money in

promoting the manufacture and sale of said wrenches made in

accordance with said patented invention; that plaintiffs at all

times have been and still are prepared to supply all demands of

the general public for said wrenches embodying said patented

invention; that defendant and the public generally have been

given notice that the wrenches so made and sold are covered and

protected by said Letters Patent either by affixing and stamping

thereon the word ^'Patented'' together with the day and year

said [8] Letters Patent were granted, or, since the 7th day of

February, 1927, by affixing and stamping thereon the words and

figures, to-wit: ^^ Patent No. 1380643''; that the public has in

general acknowledged the validity of said Letters Patent No.

1380643 and has respected plaintiff's rights therein and there-

under.

X.

That as plaintiffs have been informed, believe and therefore

allege, the defendant, well knowing the premises but in violation

of the exclusive rights of the plaintiffs in and under said Letters

Patent and said License agreement, within six years prior to

the commencement of this suit, have knowingly infringed and

still continue to infringe upon said Letters Patent, within the

District of Oregon, and elsewdiere wdthin the United States of

America by making and vending wrenches embodying said pat-

ented invention, and the claims thereof, without license, permis-

sion or authority of the plaintiffs; that defendant threatens to

continue said infringement; that its infringing acts have the

effect of inducing others to infringe upon and against said Let-

ters Patent; that by said infringing acts, defendant has wrong-

fully converted to itself trade and profits to which the plaintiffs

were and are entitled and which the plaintiffs would otlierwise

liave received and enjoyed; whereby plaintiffs have been caused

great and irreparable damage and injury and the defendant will.
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if it is allowed to continue said infringement, further irrepar-

ably injure and damage the plaintiffs.

XI.

That prior to the commencement of this suit, plaintiffs have

given actual notice to defendant that defend- [9] ant has in-

fringed and is infringing upon and against said Letters Patent

and has demanded of defendant that defendant cease said in-

fringement but the defendant, notwithstanding said notice and

demand, continued and does now continue to infringe said

Letters Patent.

XII.

That in order to prevent further irreparable damage and

injury to the plaintiffs by reason of said infringing acts of the

defendant, the defendant, its officers, agents, employees and con-

federates should be enjoined during the pendency of this suit,

and that they and each of them should be perpetually enjoined

by the final decree of this court from the further infringement

of said Letters Patent.

WHEREFORE, plaintiff* prays for a decree of this court, as

follows

:

1. That said Letters Patent of the United States of America

No. 1380643, dated the 7th day of June, 1921, are good and valid

and are owned by the plaintiffs, Samuel Eagle and John William

Langs, and have been infringed by the defendant

;

2. That the defendant, its officers, agents, employees and

confederates and each of them be perpetually enjoined by the

final decree herein from directly or indirectly manufacturing,

using and/or selling and/or causing to be manufactured, used

and/or sold, and or/threatening to manufacture, use and/or sell

wrenches made according to said invention em})odied in said

Letters Patent No. 1380643; that a preliminary injunction may

be granted the plaintiff's against the defendant during the pen-
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dency of this suit to the same purport, tenor and effect as here-

inbefore prayed for in [10] regard to said perpetual injunction;

3. That the defendant be decreed to account to the plaintiffs

for all gains, profits and advantages realized by the defendant

from its said infringement and unlawful manufacture and sale

of said wrenches involving said patented invention and that in

addition to said gains, profits and advantages so accounted for

that the plaintiffs recover from the defendant the damages

caused plaintiffs by reason of said infringement and that the

plaintiff's have judgment against the defendant for the amount
which upon said accounting shall be found to represent said

gains, profits and advantages, and said damages, and for plain-

tiffs' costs and disbursements incurred herein.

4. For such other and further relief as to the court may seem
equitable in the premises.

CAKE & CAKE
JAUREGUY & TOOZE

Solicitors for Plaintiff.

LAMAR TOOZE
Of Solicitors for Plaintiff.

[Endorsed] : Filed November 21, 1930. [11]

AND AFTERWARDS, to wit, on the 11th day of December,
1930, there was duly filed in said Court, an Answer in words and
figures as follows, to wit: [12]

[Title of Court and Cause.]

ANSWER
The above entitled defendant hereby appears by its attorney,

Theodore J. Geisler, and answers the Bill of Complaint herein

as follows:
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I.

With respect to Paragraph I of the Bill of Complaint:

The defendant is without knowledge as to the matters therein

alleged.

II.

With respect to Paragraph II of the Bill:

Defendant admits the allegations therein alleged.

III.

With respect to Paragraph III of the Bill

:

Defendant admits that this cause is based on the alleged in-

fringement of letters patent of the United States, but defendant

denies that the said alleged patent is valid or that defendant has

infringed upon the same. [13]

IV.

With respect to Paragraph IV of the Complaint:

Defendant denies that Samuel Eagle on or prior to October

13, 1920 was the first original, or sole inventor or discoverer of

any new and useful improvement in wrenches, not known or used

by others in this country before his invention or discovery there-

of, or not patented or described in any printed publication in

this or in any foreign country before his invention or discovery

thereof, or more than two years prior to his application for

patent in the Bill alleged, or not in public use or on sale in this

country for more than two years prior to the date of said appli-

cation; but defendant is without knowledge whether said alleged

improvement was not abandoned by said Samuel Eagle, or not

patented nor caused to be patented by him or his representatives

or assigns in any country foreign to the United States, or on an

application filed more than twelve months prior to the filing of

his said application for letters patent.
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V.

With respect to Paragraph V of the Complaint

:

Defendant denies that Samuel Eagle at any time was the first,

original, or sole inventor or discoverer of any improvement in

Wrenches; admits that he filed an application for letters patent

of the United States describing and claiming an alleged inven-

tion; is without knowledge whether said Samuel Eagle fully or

otherwise complied with requirements of the law in such cases

made or provided; denies that there was issued to said Samuel

Eagle, his heirs, or assigns, any valid letters patent of the United

States, but to the contrary the alleged letters patent. No. 1,380,-

643, referred to in Paragraph V of the Bill, and claimed to be

issued for an alleged invention, were and always have been null

and void because of the said Samuel Eagle not having invented

any of the alleged improvements purported to be described by

said alleged [14] letters patent.

Defendant further denies that Exhibit ^^A" attached to the

Bill is a true and correct copy of the letters patent, and states

with respect thereto that without the drawings constituting part

of and referred to in the specification of said letters patent, the

same is wholly incomplete and incomprehensible.

VI.

With respect to Paragraph VI of the Bill:

Defendant is without knowledge as to the matters therein

alleged.

VII.

With respect to Paragraph VII of the Bill:

Defendant is without knowledge as to the matters therein

alleged.

VIII.

With respect to Paragraph VIII of the Bill:

Defendant denies that under or by virtue of said letters

patent or said license agreement, or said assignment, the plain-
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tiffs are entitled to sue for injunctive relief against any infringe-

ment of the alleged letters patent or to recover any profits or

damages arising out of the alleged infringement of said alleged

letters patent.

IX.

With respect to Paragraph IX of the Bill:

Defendant denies that the alleged invention is of great or

any utility or value ; defendant is without knowledge as to whether

plaintiff's have manufactured or sold or caused to be manufac-

tured or sold any wrenches embodying said alleged invention ; or

whether plaintiffs have expended any money in promoting the

manufacture or sle of said wrenches; or whether plaintiffs have

been or still are prepared to supply all demands of the general

public for said wrenches; and defendant is without knowledge

as to [15] whether the plaintiff's have fixed or stamped in any

manner any notice of the granting of said alleged letters patent

upon the said wrenches; and defendant denies that the public

has in general or at all, acknowledged the validity of the alleged

letters patent or has respected the same as conferring any rights

whatsoever therein or thereunder upon the plaintiffs.

X.

With respect to Paragraph X of the Complaint

:

Defendant denies that it has been guilty of any violation of

any exclusive rights of the plaintiffs, in or under any valid

letters patent at any time, or have in any manner infringed, or

continue to infringe, upon any letters patent or claims thereof

of the plaintiffs at any place ; and defendant further denies that

it threatens to continue said or any infringement ; and defendant

further denies that any act committed by it has induced others

to infringe upon or against any letters patent of tlie phiintiffs:

defendant furtlier denies that it lias been guilty of any acts

whereby defendant wrongfully converted to itself trade or profit
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to which the plaintiffs were or are entitled, or which the plain-

tiffs otherwise would have received or enjoyed; and defendant

further denies it has caused any damage or injury, or done any-

thing which is liable to cause damage or injury to the plaintiffs

whatsoever.

XI.

With respect to Paragraph XI of the Complaint:

Defendant admits that plaintiffs notified it of said alleged

letters patent, but again denies that the defendant infringed

upon any letters patent of the plaintiff's.

XII.

With respect to Paragraph XII of the Complaint:

Defendant denies that by reason of any act committed or

intended to be committed, there is any need for injunctive relief

[16] being granted to the plaintiffs in this suit, whatsoever.

And the defendant further answering the Bill of Complaint

alleges

:

1. That Samuel Eagle was not the original, nor first inventor

or discoverer of any material or substantial part of the alleged

invention purported to be described in the alleged letters patent

herein sued upon.

2. That the alleged new and useful improvement in

Wrenches purported to be set forth by said alleged letters patent,

No. 1,380,613 herein sued on, was not a patentable invention

or discovery in view of the known state of the prior art.

3. Defendant upon information and belief further alleges

that the alleged invention or discovery purported to be set forth

in said alleged letters patent, and every material part thereof,

was well known and used prior to the alleged discovery or in-

vention thereof by said Samuel Eagle; and that devices and

combinations embodying and showing substantially the alleged

invention are found fully shown by various publications and let-
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ters patent issued prior to the alleged discovery or invention of

the said Eagle. That defendant is now making due and diligent

search for the evidence of such prior knowledge, prior use, and

prior publications, and defendant prays that the facts with re-

spect to such prior knowledge, prior use and prior publication

as may be ascertained by defendant, may be inserted by it by

amendment of this Answer so as to make this Answer more

definite and certain in this respect.

WHEREFORE Defendant prays that the Bill of Complaint

herein be dismissed, and that it recover its costs and disburse-

ments herein.

P & C HAND FORGED TOOL COMPANY
By : John N. Peterson, President

T. J. GEISLER
Attorney for Defendant.

[Endorsed] : Filed December 11, 1930. [17]

AND AFTERWARDS, to wit, on Monday, the 15th day of

May, 1933, the same being the 59th judicial day of the Regular

March Term of said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit : [18]

[Title of Cause.]

This cause came on for final hearing before the court upon

the pleadings and the proofs, the plaintiffs appearing by Mr.

Lamar Tooze and Mr. Elmer Ramsey, of counsel, and the de-

fendant appearing by Mr. T. J. Geisler, of counsel. Whereupon

the Court being now fully advised in the premises, renders its

opinion herein and directs that findings and decree be prepared

in accordance therewith [19]
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AND AFTERWARDS, to wit, on the 27th day of May, 1933,

there was duly filed in said Court, a Motion for Leave to File

Petition for Rehearing, in words and figures as follows, to wit:

[20]

[Title of Court and Cause.]

MOTION
Come now the plaintiffs and each of them and move the Court

for an order granting plaintiffs leave of Court to file a petition

for rehearing of the decree of Court entered herein on the 15th

day of May, 1933, under the terms of which decree plaintiffs'

patent was declared invalid.

CAKE & CAKE
JAUREGUY & TOOZE
W. E. RAMSEY
Of Attorneys for Plaintiffs.

The above motion is predicated upon Equity Rule No. 69 and

the procedure as indicated in Moelle v. Sherwood, 148 U. S. 21,

37 L. Ed. 350, and as commented upon in Hopkins' New Federal

Equity Rules Annotated, 2nd Edition.

[Endorsed] : Filed May 27, 1933. [21]

AND AFTERWARDS, to wit, on the 29th day of May, 1933,

there was duly filed in said Court, Findings of Fact and Con-

clusions in words and figures as follows, to wit: [22]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This cause, brought by the plaintiffs against the defendant

for the infringement of letters patent of the United States
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granted to Samuel Eagle June 7, 1921, No. 1,380,613, for im-

provement in Wrench, having been heard and argued by counsel,

the Court now, upon consideration thereof, makes the following

FINDINGS OF FACT

1. That the improvement in wrench purported to be de-

scribed in said patent is sufficiently stated in the single claim

thereof, viz:

'^A wrench comprising a handle having a bifurcated

shank, a socket support having one end mounted and pivot-

ally secured between the branches of the shank bifurcations

and the other end squared, a nut engaging socket having a

squared bore adapted to slidably receive the squared end of

the socket support therein, and means carried by the handle

and engageable with the rounded end of the socket support

to hold the latter in different positions."

2. That the patentee Samuel Eagle as^signed to John Wil-

liam Langs an undivided one-half interest in his alleged [23]

invention and letters patent ; that the patentee together with said

Langs gave to the Plomb Tool Company an exclusive license to

manufacture and sell wrenches embodying said improvement

thruout the United States, and the Plomb Tool Company ex-

tensively advertised and sold wTenches embodying said improve-

ment.

3. That the file wrapper of said patent cites the following

prior art:

Mandeville 348,565 September 7, 1886

Helstrom 1,168,204 January 11, 1916

Miottel 1,169,987 February 1, 1916

Baltzley 1,209,658 December 26, 1916
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And furthermore, long prior to Eagle's patent there had grown

up the use of wrenches provided with interchangeable standard

s^ockets, such as used in connection with said Eagle wrench.

4. That it appears from said file wrapper that, according to

the judgment of the Patent Office, the only dilference between

said cited prior patents and said purported improvement was

that in Eagle's wTench the socket support is adapted to be held

in various positions with respect to the handle. That such fea-

ture is, however, fully described and shown by the prior patent

to J. W. Edmands, No. 820,185, dated May 8, 1906 for Tool,

which patent the Patent Office apparently failed to find; at all

events, failed to cite, as appears from said file wrapper. And
the Court is of the opinion that had the Patent Office found

said Edmands patent, it w^ould or should have rejected the appli-

cation for the patent in suit.

5. That the Patent Office further failed to cite the prior

patent to M. J. Fairchild, No. 1,292,285, dated January 21, 1919

for Socket Wrench. That the substance of all elements compris-

ing the alleged combination purported to be described by said

Eagle's patent is found in said prior patents; and the assembly

of devices and features taken from said prior art into a wrench

as described by said Eagle's patent was within the skill of any

mechanic versed in the art, and produced only [24] the expected

and obvious results attributable to such selection and assemblv:

and therefore the alleged improvement in Wrench purported to

be described and claimed in the patent in suit does not constitute

invention.

And the Court finds as its CONCLUSION OF LAW that

since the improvement in wrench described and claimed by the

patent in suit does not constitute invention, said patent is invalid



18 Samuel Eagle et al. vs.

and void, and the Bill of Complaint for that reason should be

dismissed with costs to the defendant.

May 29th, 1933.

JAMES ALGER FEE
U. S. District Judge.

[Endorsed] : Filed May 29, 1933. [25]

AND AFTERWARDS, to wit on Monday, the 29th day of

May, 1933, the same being the 71st judicial day of the Regular

March Term of said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit: [26]

In the United States District Court for the District of Oregon

Equity No. 9154

SAMUEL EAGLE, JOHN WILLIAM LANGS, and PLOMB
TOOL COMPANY,

Plaintiffs

vs.

P & C HAND FORGED TOOL COMPANY, a corporation

Defendant

FINAL DECREE

This cause came on to be heard at this term and was argued

by counsel, and thereupon, upon consideration thereof the Court

made its findings of fact and conclusion of law and entered the

same of record ; and thereupon it is now

ORDERED, ADJUDGED and DECREED as follows:

That the alleged improvenuait purported to be descril)ed and

claimed in the patent sued on, namely, to Samuel Eagle, No.
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1,380,643, dated June 7, 1921 for Wrench, does not constitute

invention and that therefore the said patent is invalid and void.

And it is further ORDERED, ADJUDGED and DECREED
that the Bill of Complaint be, and the same is hereby dismissed,

and that the defendant have and recover its costs and disburse-

ments in this suit amounting to the sum of $101.40 as taxed by

the Clerk of this Court.

Dated May 29th, 1933.

JAMES ALGER FEE
U. S. District Judge.

[Endorsed] : Filed May 29, 1933. [27]

AND AFTERWARDS, to wit, on Monday, the 5th day of

June, 1933, the same being the 76th judicial day of the Regular

March Term of said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit: [28]

[Title of Cause.]

Now" at this day upon motion of Mr. Lamar Tooze, of counsel

for the plaintiffs,

IT IS ORDERED that they be and are hereby allowed to

file a petition for rehearing herein. [29]

AND AFTERWARDS, to wit, on the 23rd day of June,

1933, there was duly filed in said Court, a Petition for Rehear-

ing, in words and figures as follows, to wdt : [30]
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[Title of Court and Cause.]

PETITION FOR REHEARING

Come the plaintiffs and respectfully petition for a rehearing

in the above-entitled cause on the ground and for the reasons:

I.

That the Court erred in holding and deciding that the single

claim contained in the United States Patent No. 1,380,643,

granted June 7, 1921, to Samuel Eagle, which is the patent liti-

gated herein, must be held invalid upon the references cited and

upon the examples of the purported prior art submitted by the

defendant.

II.

That the Court erred in holding and deciding that the fact

that several of the elements set out in said claim are old and that

several subcombinations of said element are old, and therefore the

single claim of said patent must be construed to have very

narrow scope, or to be construed to be of doubtful validity.

III.

That the Court erred in holding and deciding that the Patent

Office made a finding that ''The socket support of plaintiff's

claim with the squared end is equivalent to an element in the

[31] Mandeville Patent consisting of a shank provided with a

square nut-receiving chamber, and also is equivalent to the ele-

ment in the Miottel Patent shown as a recessed socket support.

In other words the squared male element was held an equivalent

of the recessed female element."

IV.

That the Court erred in holding and deciding that the effect

of a preliminary action of the Patent Office, which preliminary
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action was modified or set aside by a following final or different

action, can have any binding or persuasive effect upon this Court

in construing said patent.

V.

That the Court erred in holding and deciding that the final

statement of the applicant, who w^as later the patentee of the

patent involved in this litigation, did not succinctly point out

the exact patentable features involved in his patented invention,

namely

:

''The tw^o claims now presented for consideration are

thought to be allowable, inasmuch as none of the references

show a socket support in the form of a solid body having

one end pivotally secured to the handle, and the other end

adapted to be slidably received in the bore of the nut engag-

ing socket." With this construction applicant needs no fas-

tening means for holding the socket support and the socket

together, depending merely upon the frictional engagement

between the parts.

''The references also fail to disclose a socket support or

a socket assembled together and held against relative pivotal

movement, the socket support being pivotally secured onto

the handle and adapted to be held at various positions with

respect thereto."

It is to be noted that the underlining is not included in the

citation but is added for the purpose of emphasis in this peti-

tion.

VI.

That the Court erred in holding and deciding that the

Edmands Patent, which was not cited as a reference by the
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Patent [32] Office but was cited by defendant as a purported

example of the prior art, shows any feature or element not

showTi in the references cited by the examiner, or that defendant

contends that said Edmands Patent shows any feature or ele-

ment not thus shown ; that is, that said patent cited by defendant

is a disclosure of anything not shown in the references relied

upon by the examiner when acting upon the Eagie application.

VII.

That the Couil erred in holding and deciding that the spe-

cific feature ^^The Edmands patent has the same features except

that the socket support and the socket itself are in one piece and

are adapted to be removed from the pivot pin when the eye is

opposite to one edge of the lug," underlining not being present

in the Court's opinion but being included in this petition for

the purpose of emphasis, does not constitute that quality of

invention to lend patentability to plaintiff's advancement in the

art to which said patent is directed.

VIII.

That the Court erred in holding and deciding that the fact

that in some operations or uses of the two wrenches, namely the

Eagle wrench and the Edmands wrench, which are being com-

pared, are similar^ is not controlling because there are other

new results not attainable by the use of the Edmands wrench,

these results being

1. The Eagle wrench is adapted to accommodate a number

of wrench sizes and said accommodation is permitted by the use

of standard sockets, which are remova])le from their socket sup-

ports, while in the Edmands wrench said accommodation is pos-

sible only 1)y the use of a number of integral wrench lieads, each
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of which wrench heads will drop off in one position, and thus

the Edniands wrench is not a one-handed wrench for the reason

that one hand must be used in said position to hold said wrench

head in place [33] upon its handle ; that if the eye of a particular

wrench head is closed to make it pivotally secured to the handle,

it is not capable of being removed for the purpose of substitu-

tion, which is the principal purpose of the Edmands invention

and which is the only purpose which would tend to give it any

commercial value whatsoever.

2. The Edmands wrench is not adapted to accommodate

standard sockets, but said wrench heads being integral struc-

tures nuist necessarily command a higher price and involve spe-

cial manufacturing tools and processes.

IX.

That the Court erred in holding and deciding that the wide-

spread use of standard sockets follow^ed the date of the Edmands
patent in 1906 rather than preceded it.

X.

The Court erred in holding and deciding that the steps taken

hy the patentee Eagle were apparent and were the result of a

need sprung up and which was easily and quickly solved, said hold-

ing decision being contrary to the undisputed testimony that the

Plomb Tool Company, one of the plaintiffs, spent years in at-

tempting to solve this problem and the witness Carlborg who
was in the employ of the defendant corporation at the inception

of the infringing manufacture and sale complained of in the

complaint, could not duplicate the Eagle wrench even after it

had been illustrated to him.
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Plaintiffs further j^etition the Court to permit said petition

to be heard and supported by oral argument.

Respectfully submitted,

CAKE & CAKE
JAUREGUY & TOOZE
W. E. RAMSEY

Attorneys for Plaintiffs.

[Endorsed] : Filed June 23, 1933. [34]

AND AFTERWARDS, to wit, on Monday, the 7th day of

August, 1933, the same being the 29th judicial day of the Regu-

lar July Term of said Court; present the Honorable James

Alger Fee, United States District Judge, presiding, the follow-

ing proceedings were had in said cause, to wit : [35]

[Title of Cause.]

This cause was heard by the court upon the petition of the

plaintiffs for a re-hearing and upon the objections of the plain-

tiffs to the cost bill filed by the defendant herein, and was argued

by JMr. W. E. Ramsey, of counsel for the plaintiff's and by Mr.

T. J. Geisler, of counsel for the defendant. Upon consideration

whereof,

IT IS ORDERED that the petition for a re-hearing be and

the same is hereby denied, and that the objections to the cost

bill be and the same are hereby overruled, except the item of

$18.00 for the cost of making models which is disallowed. [36]

AND AFTERWARDS, to wit, on the 6tli day of November,

1933, there was duly filed in said Court, a Petition for Appeal, in

words and figures as follows, to wit : [37]
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[Title of Court and Cause.]

PETITION ON APPEAL.

The above named Samuel Eagle, John William Langs and

Plomb Tool Company, the latter being a corporation, conceiving

themselves aggrieved by the decree made and entered in the

above entitled cause on the 29th day of May, 1933, and adhered

to in the order denying the petition for re-hearing thereon, made

and entered herein on the 7th day of August, 1933, whereby this

court did adjudge and decree that claim one of the letters patent

of The United States granted to Samuel Eagle June 7, 1921,

number 1,380,643, for an improvement in Wrenches and as-

signed in part to the plaintiff John William Langs and subject

to an exclusive license to the plaintiff Plomb Tool Company, a

corporation, did not involve invention and that the said claim

is void ; said decree furthermore dismissing the bill of complaint

herein with costs to the defendant, therefore, the plaintiffs

and each of them do hereby appeal from said decree and each and

every part thereof and from the order denying a rehearing there-

of, for the reasons set forth in the assignments of error filed

herewith, to The United States Circuit Court of Appeals for

the Ninth Circuit, and pray that this appeal may be allowed,

that a citation be issued directed to the above named defendant,

P & C Hand Forged Tool Company, a corporation, commanding

it to appear before the United States Circuit Court of Appeals

for the Ninth Circuit to do and receive what may appertain [38]

to justice to be done in the premises, and that a transcript of the

record, proceedings and papers upon which said decree and

order were made, duly authenticated, be sent to said Circuit
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Court of Appeals for the Ninth Circuit together with the ex-

hibits in this case.

Dated this 4th day of November, 1933.

WM. M. CAKE of

CAKE & CAKE
LAMAR TOOZE of

JAUREGUY & TOOZE
W. E. RAMSEY

Solicitors for Plaintiffs.

Service of the above and receipt of a copy thereof duly cer-

tified to be a correct copy by Lamar Tooze, of solicitors for

plaintiffs is hereby admitted this 6th day of November, 1933.

T. J. GEISLER
Solicitor for Defendant.

[Endorsed] : Filed November 6, 1933. [39]

AND AFTERWARDS, to wit, on the 6th day of November,

1933, there was duly filed in said Court, an Assignment of Errors,

in words and figures as follows, to wit : [40]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR

Come now the above named plaintiffs, Sanniel Eagle, John

William Langs, and Plomb Tool Company, a corporation, and

each of them, by their solicitors, and say that the decree hereto-

fore rendered in the above entitled cause on the 29th day of May,

1933 and the order entered on the 7th day of August, 1933, deny-

ing plaintiffs' petition for rehearing, respectively are erroneous

and against the just rights of said plaintiffs for the following

reasons

:
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I.

Because the District Court adjudged and decreed that the

improvement described and claimed in claim one in the letters

patent of the United States granted to Sanuiel Eagle June 7,

1921, number 1,380,643, for an improvement in Wrenches, and

in which patent plaintiff John William Langs holds an undi-

vided interest and in which patent the Plomb Tool Company
holds an exclusive license, did not involve invention and that

said claim is invalid and void.

II.

Because the District Court failed and refused to adjudge and

decree that said Samuel Eagle invented a new, useful and patent-

able improvement in Wrenches, duly defined and claimed in said

claim one of said letters patent. [41]

III.

Because the District Court erred in not adjudging and de-

creeing that said claim of said letters patent is valid, that the

defendant infringed the same, and that the plaintiffs in their

respective relations under said letters patent are entitled to re-

lief from said infringement as prayed for in the bill herein.

IV.

Because the said decree of the District Court is in prejudice

of the substantial rights and equities of the Plaintiffs in the

premises.

Dated November 4th, 1933.

CAKE & CAKE
JAUREGUY & TOOZE
W. ELMER RAMSEY

Solicitors for Plaintiffs.

[Endorsed] : Filed November 6, 1933. [42]



28 Samuel Eagle et al. vs.

AND AFTERWARDS, to wit, on Monday, the 6th day of

November, 1933, the same being the 1st judicial day of the

Regular November Term of said Court; present the Honorable

James Alger Fee, United States District Judge, presiding, the

following proceedings were had in said cause, to wdt : [43]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On motion of solicitors for the above named plaintiffs, it is

ORDERED, that the appeal presented by the plaintiffs herein

be and hereby is allow^ed to the United States Circuit Court of

Appeals for the Ninth Circuit from the final decree entered in

the above entitled case on the 29th day of May, 1933, and the

order made and entered herein on the 7th day of August, 1933

denying plaintiffs a rehearing with respect to the decree of this

Court entered on the 29th day of May, 1933, decreeing that the

single claim of the patent sued upon is void and dismissing the

bill of complaint; and it is ordered that a transcript of the

record proceedings and papers upon which said decrees were

made, duly authenticated, and the exhibits submitted in said

cause be transmitted to the United States Circuit Court of Ap-

peals for the Ninth Circuit in accordance with the rules of prac-

tice.

It is further ORDERED that the plaintiffs file a bond to be

approved by this Court in the sum of $500.00 to answer all costs

which may be adjudged or awarded against plaintiffs, or any of

them, if they shall fail to prosecute their appeal to effect, and

shall fail to sustain their appeal.

It is further ORDERED tliat a citation be issued admonish-

ing the defendant to be and appear in the United States Circuit
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Court [44] of Appeals for the Ninth Circuit within thirty (30)

days from the date of said citation.

Dated this sixth day of November, 1933.

JAMES ALGER FEE
U. S. District Judge.

[Endorsed] : Piled November 6, 1933 [45]

AND AFTERWARDS, to wit, on the 5th day of December,

1933, there was duly filed in said Court, a Bond on Appeal, in

words and figures as follows, to wit : [46]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS that we,

Samuel Eagle, John William Langs and Plomb Tool Company,

a corporation, as principals, and AMERICAN SURETY COM-
PANY OF NEW YORK as surety, are held and firmly bound

unto the above-named defendant P & C Hand Forged Tool Com-

pany, a corporation, in the full and just sum of Five Hundred

Dollars ($500.00), to be paid to the said P & C Hand Forged Tool

Company, a corporation, its attorneys, executors, administrators,

or assigns ; to which payment well and truly to be made we bind

ourselves, our heirs, executors, administrators, jointly and sev-

erally by these presents.

Signed with our seals and dated this 4th day of December,

1933.

WHEREAS, lately at a District Court of the United States

for the District of Oregon in a suit pending in said Court

between Samuel Eagle, John William Langs, and Plomb Tool
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Company, a corporation, as plaintiffs, and P & C Hand Forged

Tool Com^oany, a corporation, as defendant, a decree was ren-

dered against the said plaintiffs and each of them and the said

plaintiffs having obtained an appeal and filed a notice and se-

cured an order allowing said appeal, and a citation directed to

said P & C Hand Forged Tool Company, a corporation, citing

and admonishing it to be and appear at a session of the [47]

United States District Court of Appeals for the Ninth Circuit

to be holden at the City of San Francisco, California, in said

Circuit wdthin thirty days from the 6th day of November, 1933.

Now, the condition of the above obligation is such that if the

said plaintiffs, Samuel Eagle, John William Langs, and Plomb

Tool Company, a corporation, shall prosecute their appeal to

effect, and answer all damages and costs if they fail to make their

plea good, then the above obligation is to be void ; else said obli-

gation is to remain in full force and virtue.

SAMUEL EAGLE
JOHN WILLIAM LANGS

By Stewart S. Tufts

his attorney in fact

PLOMB TOOL COMPANY
By W. M. Cake, its attorney.

Principals.

AMERICAN SURETY COMPANY
OF NEW YORK

By W. A. King

Resident Vice President

Surety.

Attest

:

T. GRAHAM
Resident Asst. Secretary

W. A. KING
Resident Agent
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Sealed and delivered in the presence of

:

HALBERT MENYUS
As to execution by

EAGLE and TUFTS
at attorney for Langs

The foregoing bond on appeal is hereby approved this 5th

day of December, 1933.

JAMES ALGER FEE
U. S. District Judge.

[Endorsed] : Filed December 5, 1933. [48]

AND AFTERWARDS, to wit, on the 16th day of February,

1934, there was duly filed in said Court, a Statement of the Evi-

dence in words and figures as follows, to wit : [49]

[Title of Court and Cause.]

STIPULATION AND ORDER.

In the following Statement of Evidence, certain portions are

set forth in full, that is, not stated in narrative form. The parties

hereto desire that said testimony shall be set forth in full in said

statement of evidence, inasmuch as said testimony is expert tes-

timony or quasi-expert testimony, statements of Court or coun-

sel made at the time of trial, and the exact words are deemed

essential to obtain a correct understanding of the testimony,

objections and rulings with relation thereto, and the portions set
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out in full are believed to be matters specifically excepted by

Equity Rule 75, as amended.

CAKE & CAKE
JAUREGUY & TOOZE
W. E. RAMSEY

Attorneys for Plaintiffs.

T. J. GEISLER
Attorney for Defendant.

The portions of the evidence set forth in full and referred to

in the above statement are incorporated in the Statement of

Evidence by the direction of Court.

JAMES ALGER FEE
District Judge. [50]

[Title of Court and Cause.]

STATEMENT OP EVIDENCE.

At the trial of the cause, a stipulation between the parties

referring to certain issues made by the pleadings and matters of

proof was offered and received in evidence and marked Plaii-

tiffs' Exhibit 1. Plaintiff introduced the Eagle Patent (Plain-

tiffs' Exhibit 2), the original license agreement with Plomb Tool

Company (Plaintiffs' Exhibit 3) and the assignment to plaintiff

Langs (Plaintiffs' Exhibit 4).

The Plaintiff

SAMUEL EAGLE
was called as a witness on behalf of the Plaintiffs. Said witness

testified that he is the Plaintiff and is the patentee of United

States Patent No. 1,380,643 entitled Wrenches. He identified

the patent, the license and assignmc^nt previously introduced as

exhibits. He was handed one of the wrenches manufactured

by the Plaintiff Plomb Tool Company (Plaintiffs' Exhibit 5)
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(Testimony of Samuel Eagle.)

and also a wrench manufactured by the Defendant (Plaintiffs'

Exhibit 6). He read the single claim contained in said patent

and pointed out each of the elements set out in said claim with

respect to Plaintiffs' Exhibits 5 and 6. Mr. Eagle testified that

he manufactured 1,000 wrenches in 1920, and a few in 1921, and

that said wrenches were scattered [51] over as wide a sales area

as he could to advertise the same. A good many of said w^renches

were sent to Toronto to be exhibited in the Toronto Automotive

Equipment Show^ in Toronto in 1921. Others w^ere sent to Winni-

peg to be exhibited in the Automotive Equipment Show in 1921-

22. A few w^ere sold here and there through the West and thru

the prairie provinces, some in Lethbridge, and whenever he

could get a chance he sold one in The United States. At that

time he was a resident of Gilbert Plains, Manitoba, Canada. He
later moved to Lethbridge, Canada and to Revelstoke, Canada,

and then to Haney, Canada and now lives in Ladner, Canada, of

which city he is a resident and was at the time this suit was
brought. Two of the wrenches sold in the United States during

this period were sold to a man from Minneapolis, another one

was sold to a Salt Lake City man, and samples were sent to dif-

ferent tool firms in the United States ; namely, the Black Hawk
Tool Company and the Snap-on Tool Company and some of said

wrenches previously described were sold in the United States.

It was conceded by the Defendant that it had received proper

legal notice of infringement prior to suit.

Upon Cross-examination

said witness Samuel Eagle testified that the wrench manufac-

tured by the Plomb Tool Company (Plaintiff's' Exhibit 5) has a

spring-controlled ball on one side of the socket support to keep
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the socket from slipping off of said socket support while the

wrench illustrated in his patent does not have this feature and
it is necessary to keep the socket from dropping off [52] in cer-

tain positions. Said witness further testified that the patent

illustrated a spring-pressed pin for holding the socket support

in various positions with relation to the handle, and he did not

know whether the Defendant's wrench (Plaintiffs' Exhibit 6)

had a spring-pressed ball for this purpose or not. His attention

was called to a cut-away wrench (Defendant's Exhibit O), but

said witness was unable to state whether Defendant manufac-

tured a wrrench identical to the cut-away portions of said

exhibit or not.

On behalf of Plaintiffs,

M. B. PENDLETON,

general manager of the Plaintiff Plomb Tool Company, was

called as a witness. He testified that his experience with tools

commenced wdth his employment by the Plomb Tool Company

in 1918 and that he had worked for said Company continuously

ever since, beginning in the production department and working

through the various departments of the business and in 1922 was

made general manager of said Company; that he was familiar

with the patent in suit and had examined said patent. The plain-

tiff Plomb Tool Company has manufactured between thirty-three

and thirty-four thousand wrenches embodying the features of

the Eagle patent.

^'Q. Are you familiar with the wrenches which the

Eagle patented wrench has displaced in use? [53]
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**A. Yes. In the early days of my manufacturing ex-

perience we customarily manufactured for the garage trade,

garage mechanics use, various types of solid handled

wrenches, such as the L-wrench, the T-wrench, the solid

speed handled wrench, and wrenches having various bends

and shapes to get around natural obstructions in the repair-

ing of an automobile.

'^Q. Prior to your starting manufacture of the Eagle

wrench, these wrenches took care of all the needs of the

automobile mechanic, is that true'?

^^A. Yes, those were the wrenches that were necessary

to perform the work that an automobile mechanic was re-

quired to do, and we made a very large number of these

wrenches in various shapes and sizes ; obviously every handle

had its own socket as a part thereof, and there were a great

many of the solid handled wrenches required to perform

the work.

^'Q. You say each handle had its own socket?

*^A. As manufactured by us, they were all one-piece

tools, with whatever shaped handle the case required, and

with this opening attached thereto, to the solid piece.

^^Q. Did you or did you not manufacture handles which

were adapted to be used with sockets ?

*^A. Yes, w^e also manufactured handles to be used with

sockets, and which were separate, yet the handles themselves

had to follow the same general shape as did the original

solid wrenches with handle and socket all in one.

*^Q. When you speak of a T-wrench and an L-wrench

you speak of the shape of the handle as they resemble a

capital letter '^L" or a capital letter ^^T".

'^Yes.
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^^Q. In your present manufacturing program what per-

centage of Avrenches manufactured are of the Eagle type,

and what percentage are of the fixed handle type?

^^A. In reference to the handle in particular, the sockets

being common to both, we are manufacturing more wrenches

of the Eagle type than we are all of the other handles put

together, and the acceptance of the Eagle type wrench by

our trade has rendered obsolete a great quantity of the solid

type wrenches referred to above. [54]

^^Q. Do you know whether your experience as a manu-

facturer is the experience of other manufacturers, competi-

tive manufacturers ? Just answer yes or no.

^^A. Yes.''

There are approximately sixteen other maiuifacturers competi-

tive to the Plomb Tool Company making wrenches of both Eagle

and other types, and this witness estimated that the annual manu-

factured volume of Eagle type wrenches would run somewhere

in the neighborhood of 125,000 wrenches per year and that if the

experience of other manufacturers is anything like the experience

of Plomb Tool Company, that would be half of the wrench

handle business offered to the automobile mechanic trade. This

witness then explained why the Eagle type wrench has displaced

the other type of wrenches as follows:

'^A. The reason that the Eagle type of wrench has dis-

placed the various types of solid handled wrenches, is be-

cause a mechanic with one Eagle type handle can perform

most if not practically all of the jobs and operations which

the other solid type handles perform, and ol)viously a

mechanic will «ladlv ))uv one handle liavim; a wide and

varied use, rather than buy a collection of other type handles
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which involves expense and inconvenience and duplication."

The witness was then asked if he knew what number of special

type wrenches was used prior to the introduction of the Eagle

wrench and which the Eagle wrench displaced. This witness

answered

:

^^A. Answering for our own company, we manufactured

before we started the Eagle type wrench a volume of approx-

imately equal to the volume of wrenches of the solid type

that we are making today at the present time, and that

volume has continued and particularly since we have con-

ducted an active advertising campaign the Eagle type wrench

has very much outstripped the sales of any other.

^^Q. AVhen you speak of the others, how many different

types are there? [55]

'^A. The other type handles, using that term differen-

tiating from the Eagle type, comprise mostly L-handles,

T-handles and speed handles, and another group which we

call special purpose tools, which have a variety of bends to

get around obstructions, and it w^as in those days the only

wav we knew^ how^ to make a wrench that the mechanic

could perform certain jobs with.

^^Q. Would a mechanic's kit, or would it not, contain

one of each of these types of wrenches?

^'A. Foi*merly, yes.

'^Q. At the present time what is the condition?

'^A. At the present time the minimum requirements

that a mechanic can get along with would be sockets of the

various openings his work would require, plus a flexible

handle of the Eagle type, plus possibly a ratchet.''

He further said that solid type wrenches include T-wrenches,

L-wrenches and speed wrenches and also include a class of spe-
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cial-purpose wrenches with various peculiar shapes for the jobs

required. On cross-examination he further testified there is

a wrench known to the trade as the universal wrench, which is a

common wrench and moves in all directions for the purpose

of turning a nut, the axis of which is arranged at an angle to

the axis upon which the handle of the wrench is turned. He was

then asked whether the universal wrench functioned in some

cases the same as an Eagle wrench, such, for example, as getting

at an out-of-the-way nut. His answer was

:

^^A. No. You misunderstand my answer. The universal

wrench—or when a universal wrench is used, the axis around

which the handle of the universal wrench rotates, is at an

angle to the axis of the bolt on which the nut revolves. The

two operations are entirely separate. To illustrate : The axis

of the handle of the universal wrench is turning in this

manner, whereas the axis of the bolt on which the nut turns,

is vertical, and that work cannot be performed by an Eagle

Type wrench." [56]

He testified that one could not use the Eagle wrench for the

same purpose that he could use the universal wrench, because

the Eagle wrench moves in one plane only; that the universal

wrench was in use some time prior to the knowledge of the Eagle

patent and that the universal principle is many, many years

older ; that the universal wrench embodied two pivoted pieces to

one of which a socket might be fastened, but that there was an

intermediate movable piece to which a socket cannot be fastened.

The witness then testified that the special operating features

of the Eagle wrench were that

:

*'A. The special features of the Kagle wrench comprise

the simplest, most inexpensive to manufacture, least trouble
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type of tlexliandled wrench that has yet been conceived, and

it makes possible the use of the handle in connection with

sockets common to the automobile industry.

*^Q. Referring to Plaintiff's Exhibit 5, do you not con-

sider the special feature in that wrench the fact that that

part of the end of it pivoted to the handle, marked ^'4" in

the patent, may be moved on its pivot laterally ?

'^A. Yes, that is an important feature, provided this

part corresponding to '^4" in the patent is pivotally secured

to the handle in this manner.

'^Q. Yes, that is what I mean. That is one of the im-

portant features then, it is pivotally secured to the handle.

Is not another important feature the fact that there is a

friction pin which holds that socket support (4) in different

positions ?

^^A. Yes, it is also important that that friction device

here in the handle will hold the part (4) in the patent in any

one of the unnumerable number of positions.

^'Q. Now you do not consider it important that the ele-

ment (4) is made like a male connector. In other words

it could just as well have a socket in place of a male con-

nector there, couldn't it?

^^A. No, because the utility of the wrench for the pur-

pose for which it is intended, that is, a tool for garage

mechanics, would be materially reduced, and the utility of

it would be materially reduced if this had a female con-

nector.

'^Q. A female connector? [57]

^^A. A female socket on the end.

^'Q. Your idea is, if we substitute for that male connec-
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tor there a female connector, then the value of that wrench

would be materially nullified. Is that it 'F

^^A. Materially reduced, yes.

^*Q. You consider an important feature in plain me-

chanics to change a piece from a male connector to a female

connector in regard to a wrench ?

'^A. As far as the Eagle patent is concerned, to change

this male connector to a female connector would materially

reduce the utility."

Mr. Pendleton then testified that the Plomb Tool Company
had approximately sixteen competitors in the field at the present

time, but that the Plomb Tool Company w^as one of the first to

manufacture the Eagle type wrench, and since Plomb Tool Com-

pany had advertised the Eagle type of wrench extensively, quite

a number of other manufacturers have also joined the field and

manufacture this type of wrench in one way or another, and

that said wrenches thus manufactured have been competitive

to the Plomb Tool Company's product. Since starting manu-

facture of said Eagle type wrenches, said Plomb Tool Company

has manufactured from 33,000 to 34,000 wrenches and that said

Plomb Tool Company has spent between $10,000 and $12,000 in

exploiting said wrench; that they have salesmen scattered

throughout the United States and for strictly printed advertising

in which this wrench is featured it spent between $1,500 and

$2,000 per year, especially during the years 1930-31.

Mr. Pendleton testified on

Re-direct

and in answer to counsel's request that he diiferentiate the

operating field or function of the flexhandle wrench which is de-

scribed in the Eagle patent, the universal type wrench, and the
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ratchet wrench. The witness testified that a universal t.ype

wrench is vised for [58] driving a nut onto a bolt where the

axis of the bolt is arranged at an oblique angle to the axis of

the handle, but that this operation could not be performed with a

flexhandle or Eagle type wrench. He summarized his reasons

as follows:

^^A. And in the flexhandled wrench, the driving of the

nut in a clockwise direction, the handle has to make a com-

plete circuit, and does not revolve about itself as in the case

of the Universal wrench. The angle at which the handle

is to vertical is immaterial, for the handle can revolve clear

around the nut, or the flexhandled wrench may be put in a

vertical position and turn between your hands in this man-

ner, also revolving the nut. Now in the case of the ratchet

wrench. '

'

Plaintiffs' counsel summarized the physical demonstration by

stating

:

^'Q. May I make an explanation for the purpose of the

record, of the technical terms, so the record will speak the

demonstration which the plaintiff made, that in operating

the flexhandle wrench the nut is rotated about an axis while

one end of the wrench is fastend and makes a revolution

about the same axis, being fastened to one end adjacent to

the axis, and the other end being free. In the use of the

universal wrench the handle and the socket both revolve

about axes, which axes make an oblique angle with respect

to each other, this being the demonstration which the witness

has made."

The witness stated that that is what he meant.

Plaintiffs' counsel then summarized the common use of the
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ratchet wrench in the garage mechanic trade by stating that

the wrench itself is moved about the socket or the nut and then

reversed and another bite taken. The ratchet wrench is specifically

employed where the handle must move thru a very small

sector, the apex of which is the nut itself, and the handle de-

scribes a very small arc and moves back and forth, and said

witness Pendleton testified that the function of said wrench was

to tighten or loosen the nut as the case may be.

The witness testified that these wrenches can not be used

interchangeably but each has its own specific usefulness, each

functioning in its own field, and in most instances said [59]

uses or functions do not overlap.

^^Q. Now counsel asked you about the male service end,

or the female service end of the Eagle wrench, and your

answer was you felt that placing the female end would

greatly reduce the use of it. Will you please explain in

greater detail why this is so?

^^A. It would materially reduce the utility of the wrench

to have a female end on this wrench, because that w^ould

require an adapter or some other joint to again reduce the

female end to a male end so that mechanics generally who

are equipped with sockets of which there is a universal use

would then have a male connector to put in.

^^A. In the absence of an adapter a fiexhandle wrench

with simply a female opening would necessitate as many
fiexhandle wrenches or as many size female openings as you

have nuts on which vou have to work, and vou would then

get back to the old solid liandle type, which means separate

wrench for separate nut size."
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Upon

Re-cross Examination

said witness Pendleton testified that it miglit be a mechanical

choice for convenience of operation to make the moveable piece 4,

which is the socket support of the Eagle wrench, either male or

female, but that to make said socket as a female connection

would be a very impractical expedient. The witness was asked

:

^^Q. Substituting one for the other is merely a mechan-

ical selection?

Mr. RAMSEY: I object to that question on the same

ground I objected before. He is attempting to question this

witness as an expert on patents; mechanical selection or

mechanical choice and equivalents, are technical questions,

and not one for which this witness is qualified.

COURT: Objection sustained. I think the former ques-

tion was not this one."

Plaintiffs then closed their case in chief. [60]

The defendant having previously given seasonable notice of

the prior art offered, and there was received, in evidence the

following patents:

Patent to Mandeville No. 348565, dated September 7,

1886, on combination tool, marked Defendant's Exhibit ^^C";

Patent to Edmands No. 820185, granted May 8, 1906,

marked Defendant's Exhibit *'D";

Patent to Miller No. 952435, dated March 15, 1910,

marked Defendant's Exhibit ''E";

Patent to Helstrom No. 1168204, dated January 11, 1916,

marked Defendant's Exhibit ''F";
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Patent to Miottel, dated February 1, 1916, No. 1169987,

marked Defendant's Exhibit ^^G";

Patent to Miller & Berg, No. 1175973, dated March 21,

1916, marked Defendant's Exhibit ^^H";

Patent to Baltzley No. 1209658, dated December 26, 1916,

marked Defendant's Exhibit ^^I";

Patent to Fairchild, No. 1292285, dated Jaimary 21, 1919,

marked Defendant's Exhibit ^^J";

Patent to Miller & Berg No. 1302197, dated April 20,

1919, marked Defendant 's Exhibit '

'K "

;

Defendant then offered, and there was received in evidence,

the file wrapper showing the proceedings in the U. S. Patent

Office relating to the Eagle Patent. The file wrapper was marked

Defendant's Exhibit ^^L". Defendant's counsel having supplied

the court for the court's convenience copies of the patents intro-

duced, chronologically arranged, and a copy of the file wrapper

pointed out to the court that only the patents to Mandeville (De-

fendant's Exhibit ^^C"), to Helstrom (Defendant's Exhibit F),

to Miottel (Defendant's Exhibit ''C") and the patent to Baltzley

(Defendant's Exhibit ''I") were found by the patent office.

W. E. KELLY
was called as a witness on behalf of the Defendant and testified

that he lives at Milwaukie, Oregon, that he was an architect,

that his experience with mechanics consisted of a course in en-

gineering Avhich he took when he was quite young, that he had

made a great many patent drawings and had taken out a few
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patents of [61] his own; that he had examined the Edmands

Patent (Defendant's Exhibit ''D^'). Defendant's Exhibit ^^AA",

a model of the Edmands wrench and ''BB", a wrench manufac-

tured by the defendant were offered and received in evidence.

The model of the Edmands' wrench (Exhibit ^^AA") was ad-

mitted after it was explained that a portion of the handle of

the model had been cut away for the iDurpose of showing the

operation of the wrench and to the extent of the portion cut

away the model was not a true representation of the Edmands'

wrench.

The witness pointed out on the model of the Edmands' wrench

the points identified in the Edmands' patent; that (a) repre-

sented the handle or the stem of the wrench, (a) having a bifur-

cated head.

''Mr. RAMSEY: May I interrupt. One exception to

that model that mv attention has been called to, that does

not have a cross handle (c) as the Edmands does.

A. That is just a part that would come through.

Mr. GEISLER: We have that right here, and just

omitted as a matter of convenience; has no bearing on it;

makes a 'T' of it
;
you can put that in if you like.

COURT : Admit it all as part of the exhibit.

Mr. RAMSEY: The patent doesn't call that remove-

able. With that exception, that tlie patent does not note

that is a removeable pin; as far as the patent shows, it is

fixed.

COURT: Proceed.

A. You were asking about (a) which is the handle, and

which has a bifurcated head through wliich the pin is placed

that supports the socket, the socket support pivoted about
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the pin, but the socket support is notched, enabling one to

remove the socket by means of removal of the support.

Q. The socket is removable, as I understand?

A. The socket is removable; just another means of re-

moving; it slips over the pin rather than over the socket

support ; it has one less part than the one we have been talk-

ing about.

Q. Which is that '^ One less part than what ?

A. The socket support is all one piece.

Q. And you are referring to what when you say the

one we have been talking about ? What patent do you mean
talking about ^ The Eagle patent ?

A. The Eagle patent; one less part."

The witness was then asked to compare the Edmands patent

with the Eagle patent and to point out the same features common

to both patents. He said

:

^^A. The fact that this is pivoted about a pin is similar;

the only difference is the means of removing the socket.

Q. To make the socket support there, which is pivoted

in the shank handle, removable instead of a fixed piece, state

whether you would consider that a mere mechanical expe-

diency, or not ? [62]

A. It would just be a mechanical difference ; there is very

little advantage one way or the other whether it is a fixed

pin or removable as this is ; as far as its action in actual w^ork

is concerned, this will do anything the other will do.

Q. And that removable socket there and the lug in which

it is attached to the bifurcated end of the handle is in one

piece ? A. Yes.

Q. Would there be any mechanical advantage in making
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these two parts, which are now in one, in two parts ; I mean
in making the lug and the socket in two separate pieces in-

stead of in one piece? Would there be any mechanical ad-

vantage in that?

A. I don't see any advantage at all; this does anything

the other will do.

Q. Now to substitute for that female socket there, or have

a socket, a male connector, which itself is to receive one of

the series of sockets, would you consider that as any great

advantage over that, or any advance over the construction

by Edmands?

A. Making an adapter to put in place of this solid, that

would make it possible to use any standard set of sockets.

Q. Would you consider that anything more than a mere

mechanical expedient ?

A. It would have an advantage inasnnich as this part

could be very easily changed in case wear would take place.

Q. Which would have an advantage, the structure you

have in your hand ?

A. The one I have in my hand would have an advan-

tage because it is open and can be easily removed ; the other

might wear, of course.

Q. So in the Edmands construction you find an advan-

tage in that the socket itself may be removed and substi-

tuted by another socket which is not so nuich worn in ser-

vice? A. It is more easily changed.

Q. State whether or not it is a conmion expedient and an

advantage to liave a tool chest comprising a single wrench

tool or a series of sockets in different sizes?
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A. Yes, it is a common practice.

Q. Now if you had that Edmands tool, and in connection

with that a series of replaceable sockets adapted to different

work, state whether or not you would consider that as an

expedient tool chest.

A. Yes, the Edmands—this design of wrench would be

quite a complete set yes, if you had a full number of sockets

to go in it.

Q. Now comparing the Eagle wrench with the Edmands
wrench, state whether you find in the Eagle wrench any

advantage in construction or use over the Edmands wrench
;

in the Eagle over the Edmands, the question is.

A. Not with the possible addition of this adapter, I

don't see any advantage; I believe it is fully as good as the

Eagle.

Q. State whether or not an adapter is a well known

mechanical piece.

A. Yes, every mechanic knows what an adapter would

be.

Q. Now there is 'one difference in the Eagle wrench

with respect to the Edmands in that the Eagle shows a male

connector on which the socket is to be placed instead of

having the socket as the connecting piece in one, as in the

Edmands. I call your attention to the patent of Fairchild,

'J'. I hand you herewith a model and ask you to compare

that with the Fairchild patent,—^M'. Please compare tliat

model with the Pailchild patent. No. 1,292,285, and state,

after your comparison whether that model represents the

Fairchild patent; just explained. [63]
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A. Outside of the style of the handle it is an exact dupli-

cation.

Q. And it however omits the ratchet part?

A. The ratchet part, that is omitted, that part of the

handle.

Q. But it does include that part (17) in Fig. 2, for in-

stance, or in all the figures of the Fairchild patent drawing.

A. This squared shank.

Q. The squared shank, yes.

A. It has two, instead of one.

Q. With squared shank. Do you find that squared shank

as suggestive of a part in the Eagle construction ?

A. Yes, sir.

Q. State whether or not that is the equivalent of the

Part (4) of the Eagle patent drawing?

A. In principle it is the same.

Q. It is intended to receive a socket like (42) in the

Fairchild drawing? A. Yes, it does.

Q. With the Fairchild patent before you, and with the

Edmands patent before you, state whether or not you would

consider it difficult for a mechanic to provide means in a

w^rench for holding the movable socket support in different

positions, I mean a spring friction pin, or its equivalent ?

A. There is no provision made to hold the Fairchild,

where there is in the Edmands. The support in the Edmands

is very similar to the

Q. Now if I asked you to design a wrench which had

socket holding piece, and to provide means for holding that

in different positions, angular positions, with the knowledge
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of tiiese two patents before you, would you find any difficulty

in making such a wrench? A. No.''

The defendant introduced Defendant's Exhibit ^^M", a model

of the Pairchild wrench, which was admitted into evidence by

the court to illustrate the witness' testimony concerning the parts

of this wrench which compared with the Eagle wrench, it being

explained that the model was not an exact duplication of the

Pairchild wrench, the ratchet mechanism having been omitted

and a portion of the wrench having been cut away in order to

expose its operation.

There was offered by the defendant and received in evidence

Exhibit ^^AA" showing how the Edmands w^rench is made and

Exhibit '^BB" representing two wrenches which were manufac-

tured by the defendant.

The witness was then asked to identify a piece which the wit-

ness identified as an adapter for the Pairchild patent. He was

asked to look at said piece and to compare it with the Edmands

patent and to state whether or not said piece could be substi-

tuted in place of the socket and stated that said piece would be

an adapter for any standard socket and used on the Edmands

patent. Said piece was then offered in evidence and marked De-

fendant's Exhibit ^'N" for identification. [64]

''Mr. RAMSEY: What is the purpose of this?

A. That is an adapter for Edmands.

Mr. RAMSEY : Why is it introduced as an exhibit, what

is it supposed to show^ ?

Mr. CIEISLER: Just the part being removable; that

socket being removal )le from the Edmands wrench, this

adapter may be put in place of it, in order to put a socket
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on this. I also have a socket here of some kind, I think will

probably fit it. I will put the socket on that, and that ex-

plains how it could be used.

Mr. RAMSEY: Is this a piece which the witness has

designed, or is this a piece which is supposed to illustrate

the prior art? What is the purpose of introducing this

piece ?

Mr. GEISLER : Yes, it illustrates in a way the prior art,

it shows what can be done ; mechanical expediency.

Mr. RAMSEY: I object to the introduction; has no basis

in the prior art; I will not object as a piece which this wit-

ness might have invented to be used with the Edmands

wrench, but unless a basis is laid for this as being old in the

prior art, I object strenuously to the introduction of it as an

exhibit.

COURT : As I take it, there is no claim at the present

time that it was used with that. This is simply to be used,

possible mechanical adaptation, in accordance with the wit-

ness's testimony, simply a mechanical expedient. Of course

the weight of that testimony is a different proposition.

Mr. RAMSEY : I asked council if it was an example of

the prior art ; he said something of prior art ; if an example

of prior art, I object, but if it is a device which he has de-

vised for use with the Edmands wrench, and something of

his own invention, then we don't object to it.

COURT: 1 don't think any basis so far, except adapta-

tion of possible uses in the prior art.

Mr. GEISLER : That is all I am claiming for it.

COURT: On that basis, it is admitted, (as Defendant's

Exhibit M)
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On Cross-examination

the witness Kelly testified that he was a practicing architect;

that he was a graduate steam engineer having completed a

one-year steam engineering course at Brooking College, South

Dakota ; that his experience in the automotive tool industry con-

sisted of making catalog drawings, illustrations and patent draw-

ings for special tools. He testified that he was not an employee

of defendant P & C. Tool Company and that his experience with

tools was gained in connection with work for the defendant com-

pany. He testified that he had had no practical use of a wrench

of the character of the Eagle wrench except on his own car ; that

he had never worked at the trade of an automotive mechanic.

Asked to explain what he meant on his direct examination as

constituting a standard set of sockets, the witness testified that

he referred to the type that is ordinarily used ; that most manu-
facturers have a standard type of socket ; that a standard set of

sockets comprise removable pieces with a [^65^ full set of sizes

adapted to fit standard nuts; that a socket has a non-circular

aperture with a base on which is a female socket to fit a standard

handle; that it consisted of a metal shell with a bore extending

through it. The witness testified that when he compared the

Eagle wrench and the use of the Edmands wrench his opinion

was based entirely upon theory and not upon the practical use of

the wrench. He further testified as follows: [66]

''Q. You say that every mechanic has a set of standard

sockets in his kit.

A. I believe yes, the average automobile mechanic has a

standard set of sockets.

Q. Now if you provide no adapter with the Edmands
patent, can you use the Edmands patent as is shown, with a

standard set of sockets ? I think the adapter—you spoke of
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an adapter as something which every mechanic—with which

every mechanic is familiar, or is usually familiar.

A. The word adapter would be very familiar to any

mechanic, yes.

Q. Which adapter, as you speak of it, which is the double

male element, as one form of adapter, is a term with which

a mechanic is familiar?

A. That wouldn't be a double male element, it would be

hook and male socket.

Q. Your last answer, then, would refer to Defendant's

Exhibit ^N'?

A. Yes.

Q. Do you claim that Defendant's Exhibit ^N' is a stand-

ard unit with which the average mechanic would be familiar,

or is that a special tool which has been specifically devised

for use with the Edmands wrench?

A. I couldn't say whether it was standard or not.

Q. Have you ever seen one besides that individual one

marked Defendant's Exhibit ^N', in your experience?

A. No, I haven't.

Q. Now referring to the Edmands drawings, which are

Defendant's Exhibit AA, will you refer to the drawings

please, and have you a wrench before you also ?

A. No.

Q. Here it is. Exhibit ^AA'. Is it a common practice for

a tool to have a handle?

A. Every tool has a handle.

Q. Is it common to have a pivot pin in a tool?

A. Yes.

Q. Is it common to have a nut engaging socket head in

the wrench?

A. Yes.

Q. Then all of the parts noted in the Edmands are old
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devices of themselves, except for their specific form?

A. Yes, they are old.

Q. In answer to counsel's question with regard to the

value, from the use standpoint, you said that the Edmands
could do anything that the Eagle could do. When I speak of

Edmands I refer to the device shown in the patent drawing

of the Edmands patent; and when I speak of the Eagle I

speak of a device shown in the patent drawings of the Eagle

patent. That was your answer?

A. Yes.

Q. Will it accommodate a standard socket without the

addition of some other device?

A. Not without the adapter."

The witness testified that he had been told that a wrench with

a hinge handle wore at its pivot point, although he had never

worn out any wrench himself. He stated that any wrench, in-

cluding the Eagle wrench, if used continuously on automobile

work for eight to ten hours a day would likely w^ear out in a

week's time, although if it was not used continuously but inter-

mittently it might last [67] for ten years. He said:

'^A. I say I have seen assembly lines where men were

working rapidly and every minute with their wrench, where

it would be possible for the wrench wasn't too hard, possible

that any wrench would w^ear out in a week's time. I don't

know that is possible, no. It is all a guess ; but comparatively

speaking the time or ages a wrench will last is impossible

to guess.

Q. Then it is merely an estimate or guess?

A. Absolutely.

Q. You know of no actual experience?

A. No."
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The witness stated that he had never seen the Edmands wrench

or the Fairchild wrench in use in any place. He further testified

:

'^Q. There is just one other question in regard to that

Edmands wrench. Would you arrange the head at right

angles to the handle, exactly at right angles, is that it?

A. Yes, that is right angle.

Q. In that position that head is not removable ?

A. In the other position it is.

Q. But in the other position it is removable?

A. Yes.

Q. Is the wrench used—is a flex wrench of which the

Eagle patent is the original—is the flex wrench used in both

positions, with the handle at right angles at one side of the

pivot, and also in use with the handle at the opposite side?

A. Is that what you mean? (Illustrating)

Q. Yes. Do they use this flex handle at full normal or

right angle position on each side of the pivot?

A. Yes.''

On Re-direct examination

witness Kelly testified;

'^Q. State whether or not you would consider it a difficult

mechanical expedient to have closed that slot so it couldn't

come off, the slot of the Edmands? The socket holder, or

socket ?

A. Well there is no means of closing it now: of course

you could disturb the lock and keep it on.

Q. Would that be a difficult thing to do?

A. No."
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On Re-cross examination

the witness referring to his testimony that it would not be a

difficult mechanical expedient to close the slot of the Edmands

wrench so that the socket holder would not become detached,

testified

:

'^Q. If you did that wouldn't it make that head a solid

part and a non-removable part handle?

A. Yes.

Q. And it would destroy its utility as a handle with a

movable head, wouldn't it?

A. Yes." [68]

R. N. SHINN

was called as a witness on behalf of the defendant and on

Direct examination

testified that he resided in Portland, Oregon, was a machinist by

trade and had been following that trade for approximately 28

years; that his training consisted of an apprenticeship of six

years and taking various little courses with mechanical engineers

at an apprenticeship training school; that he was able to read

patent drawings. He further testified:

^'Q. I will ask you to look at the Edmands patent. De-

fendant's Exhibit D, and I w^ould ask you to look at Defend-

ant's Exhibit AA, as a model of the Edmands wrench; did

you hear the testimony of Mr. Kelly w^hile on the stand?

A. Yes.

Q. State whether or not that interpretation of the Ed-

mands patent drawing with respect to that exhibit you con-

sider to be correct?
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A. Yes, it is; same as I have used with the Edmands

patent myself, and looks very much like it.

Q. What advantage, looking at the Eagle patent, which

is Plaintiff's exhibit 2—compare the Eagle patent with the

Edmands patent, and state whether you find any advantage

in the Eagle patent over the Edmands patent, so far as

you

A. No, I wouldn't say there was very much advantage,

for we use the same thing on the Edmands as we have on the

Eagle.

Q. I want to know whether you find any advantage either

in use or construction?

A. Any difference in use and construction?

Q. Yes, whether you find any advantage in the Eagle

patent over the Edmands patent.

A. I don't think so.

Q. Now just look at the Fairchild patent, defendant's

exhibit J, and the model of the same, defendant's exhibit M.

Now with the Fairchild patent before you and the Edmands

patent before you, would you find, as a mechanic, any dif-

ficulty in providing in a wrench a socket support, a male

socket support or square head, as they call it, as a means for

holding that socket support in different angular positions

with respect to the nut ?

A. No trouble whatsoever.

Q. What would you think of a mechanic who found dif-

ficulty in making such a wrench?

A. I wouldn't call him a mechanic.

Q. State whether or not you find any advantage in the

Edmands construction over the Eagle construction?
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A. Edmands over the Eagle; I don^t see there would be

any great advantage, only the cost of manufacture of the

Edmands might be a little cheaper.

Q. Otherwise just about on a par?

A. I think so.

Q. Now I call your attention to the spring controlled

pin (j) in Figure 1, of the Edmands patent. State whether

or not you find the same piece in the Eagle patent, and if so

refer to the piece by nimiber.

A. Yes, it is (8) in the Eagle, and as you say, it is (j)

in the Edmands. [69]

Q. Do you consider it as a good mechanical construction

to use a pin as (8) shown in the Eagle patent, for the pur-

pose of holding head (4) in different positions?

A. Well it is good for the time being, but it is more
susceptible to wear than other devices.

Q. What device w^ould you substitute for it?

A. Such as a ball, is better.

Q. I call your attention here to the construction in De-

fendant's Exhibit 'BB', to the means for holding that double

socket support in different angular positions. Would you
consider that a superior construction over the pin?

A. I would.

Q. Explain why?

A. The pin is more liable to be corroded or from dirt,

grit and sand ; they are liable to stick and hold up the com-
press the spring, and doesn't have any means to recompense

that wear, whereas the ball does have means, by the ball

coming out further as it wears.

Q. Was that construction such as shown there, of spring

controlled friction ball, known some time back?
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A. Oh yes, as far as my experience runs, I think.

Q. Would you consider it as having been well known

in 1920 ?

A. Further back than that.

Q. State whether you would consider the Eagle patent

in view of using spring controlled pin instead of spring con-

trolled ball, as an efficient wrench?

A. That would lessen the utility of the wrench?

Q. Is there any means provided in the Eagle wrench for

holding the socket on the socket support (4) ?

A. No, there is none shown.

Q. He refers in his specifications that he proposes to

have a tight fit, and hold it by friction. Would }^ou consider

the holding of a socket on the socket support by friction, as

an efficient means of connecting the parts?

A. No, I w^ouldn't, not unless there was a spring friction.

Q. What means would you suggest for holding the socket

firmly but removably in place ?

A. The same as shown here, this ball.

Q. Mention the exhibit to which you refer.

A. Exhibit 'BB^ ball clutch.''

Witness Shinn, on

Cross-examination,

referring to Defendant's Exhibit ''BB" testified as follows:

^'Q. Referring to that ball snap on the socket support,

would you think it w^ould amount to invention to insert one

of those ball snaps?

A. Do I think what?

Q. Do you think it would amount to invention to insert
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one of those ball snaps on your socket support, to hold the

socket in place?

A. It is an improvement ; I think it would be.

Q. Would it occur to an ordinary mechanic?

A. It might occur to him, yes.

Q. Would it ? Would a mechanic think of that, or would

he not think of it?

A. Some would.

Q. What would you think of an ordinary or average

mechanic skilled in the art, that is, in the art of wrench

manufacturing, would that occur to him or not?

A. I believe it would. [70]

Q. Would a socket stay in place on the socket support

without a ball snap if there was a relatively tight fit or not ?

A. Would stay for a short time, and then would be fall-

ing oif all the time.

Q. But it would operate for a time, you think?

A. For a time.

Q. And you think after a while, after a period of wear,

it would loosen?

I. I know it would."

On further cross examination the witness testified that at the

time of the trial he was temporarily employed as a machinist at

the Steel Tank & Pipe Company, that he had never worked in a

wrench factory, but he had worked in tool rooms where wrenches

were made in different railroad shops and auto parts companies

in Peru, Indiana, (Peru Automobile Parts Company) and at

Kokomo, Indiana (Haines Automobile Company). The witness

testified that while lie was employed at the Haines Automobile

Company at Kokomo, Indiana, he had used a wrench substan-
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tially identical with the wrench shown by the drawing of the

Edmands wrench (Defendant's Exhibit ^^D'-) but that the slot

had been closed and the socket support converted into a male

connection for use with socket ; that he used this wrench most of

the time while he was employed by Haines Automobile Company

;

that he did not know how^ many such wrenches were used when

he was employed by that company but guessed there may have

been twenty-five used; that the employees of this company made

the wrenches themselves; that the wrench was not called the

Edmands wrench, but was called a hinged wrench; that he did

not know who manufactured the wrench; that this wrench was

not widely sold at that time ; that since that time he did not know

if many Edmands wrenches had been sold; that he had used a

similar wrench when employed at the Model Gas Engines Works

where he was employed after leaving the Haines Automobile

Company; that he never took any of the wrenches described;

that he never owned one; that the wrench he was referring to

was pretty nuich like the Edmands wrench; that it may have

deviated a little bit from the Edmands vrrench but the principle

involved w^as the same with the exception [71] that the slot was

closed so that the socket support would not come off. He testified

that the Peru Automotive Parts Company was not a tool manu-

facturing concern but was engaged in manufacturing different

parts of an automobile, but that wrenches were made in tlie tool

room of that concern. He further testified

:

''Q. Referring again to the Edmands patent, which is

Defendant's Exhibit 'D', you are a tool maker by trade?

A. Not expert tool. I have worked at the tool trade, but

not for some time.

Q. Are you familiar with cost accounting, as regai'ds

tools?
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A. No, sir.

Q. Have you ever manufactured tools for the trade

where cost accounts were kept?

A. No, I don't think I have.

Q. Well, when you were comparing the Edmands to the

Eagle, you were speaking of the cost of manufacture of the

wrench, and stated as a conclusion that it was probably less

expensive to manufacture the Edmands wrench than the

Eagle wrench. What did you base that conclusion on? Is

that an estimate or guess, or is that based upon any expe-

rience of yours ?

A. Experience I would go by; I say we made wrenches,

and I would say just as cheap, might be a little bit cheaper

to make the Edmands.

Q. Now in reference to that statement, you mean in

time, expense of materials used, or both?

A. Time expense.

Q. Time expense. Now referring to the part (b) in the

Edmands, and the part (g) in the Edmands, which are inte-

gral, that is with the socket head and the curved shank, how
would that be manufactured? What tools and what time

would it take to make one of these heads and shanks?

A. Tooling up would be the greatest job.

Q
A
Q
A
Q
A
Q

What do you mean by tooling up?

Getting your tools to forge this out.

What sort of tools would you use?

Drop forge tools and dies.

Drop forging?

Yes.

How would you make the element (3) in the Eagle

patent, which is the bifurcated portion of the shank. Would
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that be drop forging, or would that be work under the ham-

mer, or how would that be manufactured"?

A. It would be drop forged.

Q. How would the element (4) be manufactured?

A. Well that could be milled out, or could be drop forged

too. Could be milled out with a rolling machine.

Q. A^^iat is the respective cost with regard to the making

of the element (4) and the cost of making elements (b) and

(g) of the Edmands, one being drop forged, and the other

being a milling operation?

A. What would be the entire cost?

Q. What would be the unit cost on each one of them ?

A. I couldn't give you that, for I never kept any cost

account. [72]

Q. Well you say in your experience you believe it would

be cheaper. What is the basis of that conclusion?

A. Well, I believe it is easier to tool up for it. I couldn't

give cost account, because I never kept cost.

Q. Speaking of tooling up, how much would it cost, and

what would be the time, or what would be the expense of

tooling up for manufacturing head (b) and head (g) of the

Edmands ?

A. Well I couldn't give that offhand. I would have to

do quite a little thinking on that, and study.

Q. You gave us a conclusion it would be cheaper. What

was the basis of that?

A. I say would probably. I said T believed would be

cheaper tool up for it.

Q. Then you believe would be cheaper to tool up, as you

call it, by making dies for drop forging, than it would be
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to set up a little head (4) in a milling machine. Is that

what you wish the court to understand?

A. No, sir.

Q. So by reference to that, would be much more expen-

sive to tool up for heads (b) and (g) than for the element

(4)?

A. It would cost more to tool up for the drop forge, but

you have sockets to figure on the other one.

Q. What do you mean by sockets?

A. Sockets used on these wrenches.

Q. Then you think that it would be quite an expensive

operation, and that these ordinary sockets are quite expen-

sive devices?

A. What do you mean by quite expensive?

Q. How would cost of socket (10) in the Eagle, compare

with the head (b) in the Edmands in cost of production?

A. Well these Edmands would cost most, because vou

take the other part to put in with it.

Q. Then you think the cost of manufacture of (b) and

(g) as an integral structure, would be less than the cost

of Head (4) and socket (10) of the Eagle?

A. I believe it would, yes.

Q. Are those sockets such as (10), and which you refer

to as ordinary sockets, aren't they sold in quite large num-

bers?

A. They are.

Q. Aren't they quite inexpensive?

A. Well what do you mean by quite inexpensive?

Q. What does a set of sockets cost?

A. It is according to how many sockets you want to get

in a set.
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Q. What is the ordinary set, then?

A. An ordinary set might inehide half a dozen, and

might include twenty.

Q. T^'^e will take a set uf six. How much is the cost of

a set of six sockets ?

A. I haven't bought any: I don't know.

Q. You don't know what the cost of sockets is?

A. They keep changing right along, I suppose they do

;

I don't know what the cost is."

The witness testified that he did not buy sockets, that he had

never bought any wrenches of the type of the Eagle Wrench or

of the t.^73e exemplified by Defendant's Exhibit ''BB": that he

had not used tools for six or seven years; that he did not know

when [73] tools of the type illustrated by Defendant's Exhibit

''BB" and Plaintiff's Exhibit ''5'' were first put into use; that

in 1916 or 1917 when he had a shop in Dakota, he and his em-

ployees used a device similar to the Edmands wrench; that if

he remembered correctlv the head on the wrench referred to was

substantially the same as character (g) of the Edmands wrench

adapted to take a series of sockets such as (k) around its

periphery: that the details of this wrench were not clear in his

memory. He further testified:

"Q. You spoke of changing the Edmands wrench so that

it wolud be a device such as the Eagle shows. You spoke

that vou could do that easilv?

A. AVe did do it, ves sir.

Q. You made a device such as the Eagle shows?

A. We made a—instead of having a female socket in the

Edmands, there was the same kind formed only it had a

male connection to fit other sockets.
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Q. You rebuilt to—how many of these did you rebuild ?

A. Well I don't know; as I say, the boys made them

themselves; some of them made in the tool room.

Q. Just a few in this Haines. Did you make any other

ones, except in this Haines factory?

A. I think so.

Q. Where?

A. I think in the Model Gas Engine Works in Peru,

Indiana.

Q. Have you any of those at the present time, or were

they left on the job?

A. A long time ago.

Q. Probably all been forgotten by this time, except in

your own mind.

A. Yes, sir, I haven't used that for—I don't know par-

ticularly that type ; have used lots of them in our own shops,

but always change the tools anyway, if they don't suit us."

The witness testified that he was not an employee of the

defendant P & C Tool Company but had known Mr. Peterson,

the president of the defendant company for not more than a

year ; that he had met Mr. Peterson at the factory of the defend-

ant company where he went after seeing some tools of the defend-

ant company owned by friends ; that he talked with Mr. Peterson

concerning the designing of tools in which he wa^ interested ; that

he was not in the designing business but friends among mechanics

had asked him to design tools; that this avocation might be

amateur, but that he had built pretty good wrenches. The defend-

ant offered and there was received in evidence Defendant's [74]

Exhibit ''O", a model of the Eagle wrench with a part cut away.
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The defendant offered and there was received in evidence

defendant's Exhibit ^^P" consisting of an adapter and socket

which could be used with the Edmands female head or socket

holder to convert the same into a male socket.

The witness

E. N. SHINN
was recalled by the defendant and on

Re-direct Examination

testified

:

^^Q. Now Mr. Shinn, please look at the claim in the

Eagle patent, and I call your attention to Plaintiff's Exhibit

2, which is the Eagle patent, and calling your attention to the

last element and the means carried by the handle, and en-

gageable with the rounded end of the socket support to hold

the latter in different positions.

Q. That is the last element of the Eagle patent. You wall

find it on Line 93, Page 1, Line 93 of the Eagle patent. Now^

please turn to the Helstrom patent, which is Defendant's Ex-

hibit ^F'. Now I call your attention to number (30) in the

Helstrom patent, and will ask you to state whether or not

that also shows a means for holding the movable part of the

wrench in position.

A. It does.

Q. However, it does not hold it in different positions ?

A. No, sir.

Q. In only one position.

A. In position; it revolves one way only. It is in dif-

ferent positions there.

Q. Now I call your attention to the means provided,

identified by (j) in the Edmands patent, Defendant's Ex-
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hibit 'D' you may state whether or not that provides a

means

Q. That is the Edmands patent. Look at part (j) there,

and state whether or not that shows a means for holding the

movable member (b) in different positions?

A. It does.

Q. Now please look at the patent to Miller & Burg, No.

1,175,973 being Defendant's Exhibit ^H', and look at the

Figure 1 there in particular, and state whether or not you

will find there a means shown for holding the relatively

movable member in different positions?

A. Piece No. 13.

Q. Please examine the patent to Miller & Burg, No.

1,302,197, that is, Defendant's Exhibit ^K', and state whether

or not in that patent you will find means for holding the

relatively movable members in different positions ?

A. Member (k) did you say?

Q. No. Defendant's Exhibit ^K'.

A. Yes, I find member (6), Figxire 3."

On Re-cross Examination

he witness referring to the quoted [75] testimony further tes-

ified

:

'^Q. Each of these devices which you have pointed out,

work or seat in a pocket?

A. Not all, no.

Q. Which ones don't?

A. Miller & Berg's doesn't.
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Q. How would you describe these elements, as notchej

instead of pockets, or what would you call them ?

A. They could be called notches, or grooves.

Q. Then they are shallow recesses, that would be a generic^

term, and an all inclusive term.

A. Not a shallow recess.

Q. Not shallow?

A. They may be termed that."

M. B. PENDLETON,

recalled, testified on behalf of the defendant, that the tool marke(

in red ink with a pointing red line on page 28 of the catalog oi

the Plomb Tool Company (admitted as Defendant's Exhibit ^^Q")

was one of the Eagle wrenches put out by the Plomb Tool Com-

pany. He testified that the adapter on page 28 of this catalog,

designated as DXA3, could be used in connection with the Eagle

wrench. The witness turned to page 18 of this catalog and iden-

tified the adapters on that page as being double male adapters

which were the same as the adapter shown on page 28 with the

addition of one part of a different type ; that this additional part

was the double male feature.

Defendant introduced two wrenches as Exhibits ''A" and ''B''

filed in connection with their Interrogatories.

^^Mr. GEISLER: Before Defendant rests, I desire to

have Plaintiffs advise Defendant as to Plaintiffs' position

on tU8 question of infringement. Referring to Defendant's

Interrogatory Exhibit ^A', this is made with a male plug to

receive a socket on it. Defendant's Interrogatory Exhibit
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^B' is made with a female wrench receiving part. The only

difference between the two exhibits is the substitution of a

female wrench-engaging part for a male wrench-engaging

part. I call attention to the ruling of tlie Patent Office which

occurs on page 10 of the file-wrapper, Defendant's exhibit

*L', Paper No. 2: The Examiner stated that the element B
of the Mandeville patent, Defendant's Exhibit 'C\ and the

element 3 of the Miottel patent, Defendant's Exhibit ^G', are

considered the equivalent of member 4 of the Eagle wrench.

I want to know whether the failure by plaintiffs to introduce

a wrench of the type of Defendant's Interrogatory Exhibit

^B' was because no infringement is claimed on that type of

wrench.

^^Mr. RAMSEY: It is Plaintiffs' contention that the

handle and the female head show^n in Defendant's Interroga-

tory Exhibit ^B' is not the equivalent and is not [76] claimed

to be an infringement of the Eagle patent. However, w^hen

that has been modified by a coupler or adapter so that the

wrench has a male head and can be used in combination with

a common socket, then it approaches the Plaintiffs' patent;

and if this Court holds that this patent is entitled to broad

interpretation. Plaintiffs claim that Defendant's Interroga-

tory Exhibit ^B' when used with an adapter infringes the

Eagle patent. If, however, the Court considers the Eagle

patent to have a narrow interpretation, w^e wish the Eagle

patent to be so limited."

Defendant introduced as Defendant's Exhibit ^^P" an
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*^ Adapter'' which can be used with Defendant's Interrogatory

Exhibit '^B".

It was stipulated that only the two pages referred to in the

catalogue, Defendant's Interrogatory Exhibit '*Q", are to be

considered.

C. F. CARLBORG,

sworn as a witness on behalf of the plaintiffs in rebuttal, testified

that he was a machinist and learned his trade in the first part of

1900 at St. Paul, Minnesota ; that he had worked as a machinist

at St. Paul about five years, came to Idaho in 1905 and worked

at the machinist trade off and on until 1915 at Nez Perce, Idaho

;

that he was engaged in general repair work and automotive work

at Nez Perce, and in 1915 became associated with Mr. Peterson,

president of the defendant company; that he and Mr. Petersou

were engaged in the repair business, both general machine and

automotive repairs, at Payette Lake, Idaho, from 1915 until 1920

and in the latter year they went to Lebanon, Oregon; that they

followed the same business until 1922. In 1922 he and Peterson

started manufacturing tools at Lebanon, Oregon, and remained

there until February 1, 1923 when they moved to Milwaukie,

Oregon where they continued manufacturing tools for automo-

biles under the name of Peterson and [77] Carlborg, a corpora-

tion; that subsequently they formed the P & C Tool Company,

a corporation; that it was his duty to look after the machinery

used in the factory and with Mr. Petersen to design tools. He

stated that when he was connected with the company he held the

office of vice-president and handled the shop end of the business.

The witness testified that he was familiar with the Eagle patent
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and the Eagle wrench and this type of wrench is generally called

a flex-handle or hinge handle wrench. He stated that the P & C
Tool Company started manufacturing the flex-handle wrench

about 1925; that prior to that time, in 1922, a friend from Salt

Lake City had handed him a picture of a handle and some sockets,

but he had lost this picture. He was shown plaintiff's Exhibit

"1^^ and testified that the type of wrench illustrated by that ex-

hibit was the type pictured in the pamphlet which he had been

given in 1922 except that the type illustrated in the pamphlet

showed the handle in different positions, both ways, and that it

had a number of sockets illustrated on the lower end. The wit-

ness said:

^^Q. When were your efforts first directed to the design-

ing of a wrench such as the Eagle wrench, which you say you

started to manufacture in what year ?

A. Well, we made up a sample in Lebanon, but it was

altogether different from the other by not having any forked

ends; these two—the socket holding device, and handle, we

used them flat together with a pin or bolt.

Q. Holding them together?

A. To hold them together, yes, making a hinge.

Q. In other words, neither part a fork ?

A. No.

Q. They both just lay alongside of each other?

A. Yes.

Q. That was in Lebanon ?

A. That was in Lebanon.

Q. What were your next efforts to develop a wrench of

the Eagle type?

A. I think about 1925.



128 Samuel Eagle et al. vs.

(Testimony of C. F. Carlborg.)

Q. And what sort of a device did you design at that

time ?

A. We made a straight handle, and a forked bifurcated

socket holder device, and a pin through to make a hinge."

The witness was handed Plaintiff's Exhibit '^8", a copy of a

patent issued to Mr. Petersen, president of the defendant com-

pany, and was asked if it represented the type of wrench w^hich

was next manufactured by the defendant company. The witness

testified : [78]

^^A. That is the type of wrench.

Q. And how does that differ from the present wrench

which the defendant manufactures ?

A. By having the—by having a straight handle and a

forked socket holding device. We had either a square or a

hexagon to hold the socket ; Figure 1 being the handle. Figure

2 showing the socket holding device ; that is Figure 5 ; with

two—one forked end; that is attached with a pin to the

flattened end of the handle, and a socket fitting on this square

end. The flat handle also contained a small ball, with spring,

or rather two, as it shows here, to form a friction against the

sides of the socket holding member, so as to hold it in any

position that you want it when you want to use the wrench.

Q. How long was that type of wrench manufactured by

the defendant corporation?

A. It was manufactured as long as I stayed with the cor-

poration.

Q. At what time—when did you leave the corporation ?

A. 1929."
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The witness testified that in 1926 a wrench of the design of

Defendant's Interrogatory Exhibit ''A'' was designed and manu-

factured. Tliis wrench had a bifurcated handle with a socket sup-

port having a circular end and a square end to fit a socket. He
stated that the wrench described in the Peterson patent, Plain-

tiff's Exhibit ^^8", cost more to manufacture as it took slightly

more material than the wrench exemplified by Defendant's In-

terrogatory Exhibit ^'A" and that the wrench made on the Eagle

pattern (Defendant's Interrogatory Exhibit ''A") would operate

in a smaller space. He said

:

'* A. It goes into a smaller space this way, where the auto-

mobile motor, or any place in the automobile, will be a pro-

jection over the nut or bolt you have to take out, and you get

in with this in a smaller space.

Q. Smaller space than what?

A. Than the Peterson flex handle.

Q. And when s^Dcaking of the Peterson flex handle, you

mean the wrench made in accordance with the Peterson

patent, which is Plaintiff's Exhibit ^8'?

A. Yes.

Q. In demonstrating, and for the purpose of the record,

when you were saying that this will go into a shorter space,

you are pointing to the socket support and socket in place?

A. Yes.

Q. Measured from the pivot axis to the mouth of the

socket which is adapted to engage the nut ?

A. Yes.

Q. You were in court when Mr. Shinn, wlio is one of the

defendant's witnesses, explained the difference in cost of
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manufacture between the wrench made in accordance with

the Eagle patent, and the one made in accordance with the

Edmands patent. I will ask you to refer to Defendant's Ex-

hibit ' AA', which shows the Edmands wrench, and Plaintiff's

Exhibit 2, which shows the Eagle patent, and compare those

wrenches shown in the patents, on a cost basis. Which wrench

would cost the most to manufacture ? [79]

A. The Edmands patent, the Edmands wrench.

Q. How much more would it cost, in your opinion?

A. The cost w^ould be at least double.

Q. AVhen you were in the manufacture of tools with the

P & C Tool Works, and before that, your experience em-

bodied the manufacture of tools, and the method of making

tools?

A. Yes.

Q. Will you explain to the Court the operations required

in making Edmands head and the integral ears, and the oper-

ations required in making the Eagle socket support and the

form of standard sockets which it is adapted to engage,

from a cost basis, bearing on operation.

A. The handles of the two wrenches in question are

identical in manufacture.

A. I say that the two handles, the handles of the two

wrenches in question, the Edmands patent and the Eagle

patent, are identical in manufacture, the two handles; but

the head for the Edmands wrench—the heads for the Ed-

mands wrench are a series of sockets with a holding device

solid with the socket, and it requires at least tive more oper-

ations to make those sockets, than to make the regular

socket.
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Q. Now refer to the socket support in the Eagle.

A. The socket support of the Eagle wrench is A^ery in-

expensive requiring just a short piece of square steel, that is

made semi-circular on one end, and a hole driven for the

ball to have—The Edmands wrench has a socket with a de-

vice that enters the opening in the handle, which got to be

on each socket. As I say, each socket has at least five more

operations to it than a regular socket has, that can be drilled

out of a piece of steel, and forged with a small amount of

labor."

The witness testified that he was familiar with the use of

wrenches of the character of Edmands and Eagle wrenches;

that his first experience with wrenches was as an automobile

mechanic; that at said time automobile mechanics had sockets

which consisted of a handle with right and left hand ratchets

and a number of sockets made out of pressed steel ; that garage

mechanics at that time had T handle wrenches made by black-

smiths; that the average mechanic from about 1915 to 1920 and

later i30ssessed as high as 150 pounds of wrenches, aggregating

about 100 wrenches ; that it was necessary to have this number
of wrenches in order to do the work in different places on motors

and the chassis of automobiles. Mr. Carlborg testified that one

wrench would not suffice because there were nuts and bolts of

different sizes and that certain operations required wrenches

of special design. Respecting this latter matter, he said : [80]

^^A. There were places on the motors and chassis of

the car that required a wrench of a special design, because

there were places that were hard to get at."

The witness testified that since the introduction of flex-

handle wrenches the average automobile mechanic is not required
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to possess as many wrenches as formerly because the flex handle

wrench, with a set of sockets, is capable of being used on most

of the work done on a motor; that about three flex handles of

different sizes and about 26 sockets were sufficient for the

average mechanic at the present time. He stated that prior to

the introduction of the flex handled wrench the average mechanic

was required to purchase from $200 to $250 worth of wrenches.

He further testified:

^^Q. Do you know whether mechanics generally, and

you personally, put any thought on the devising of a wrench

which would eliminate this vast number of wrenches, dur-

ing this period of time which you spoke of?

A. Yes, we spent lots of time on designing wrenches.

Q. Did you personally spend any time on attempting

to solve this problem, or not?

A. I have some, yes."

The witness said tliat the defendant company manufactured

as many flex handle wrenches as all other types of handles com-

bined and that the experience of the defendant company was

the same as the experience of the Ploml) Tool Company, as

testified to by Mr. Pendleton. He testified that he was sub-

poenaed as a witness in the case and did not bear any ill-will

towards the defendant company. He said that in his experience

as a mechanic from 1900 to the date of the trial he had never

seen a wrench of the type shown in the Edmands patent nor of

the type shown in the Fairchild patent. (Defendant's Exhibit

On Cross Examination

Mr. Carlborg testified tluit he severed his connection with the

defendant corporation in the fall of 1929 because of a disagTee-

ment. He further testified:
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'*Q. I call your attention to Plaintiff's Exhibit 8. Please

look at the member (5) of Figure 1. [81]

A. Member (5), yes.

Q. That is the piece which is movable relatively to the

handle—it is pivoted in place; that is correct, isn't iti

A. Yes.

Q. Now that piece could be made as show^n in Figure 5,

or as shown in Figure 2?

A. Yes.

Q. Figure 2 showing a male connecting part, and Figure

5 showing a socket part?

A. A socket solid with the forked end.

Q. That was interchangeable just as the mechanic saw

fit to use it.

A. Not very well, because it had to be riveted with a

rivet, to the handle, with room enough so it could move.

Q. Well it w^ould be a simple thing to take out a rivet,

would it not?

A. Well you could, yes.

Q. And then put one piece on there just as the mechanic

wanted ?

A. He could, but would not be very convenient.

Q. Any mechanic could do it, couldn't he.

A. No.

Q. No mechanic? You say a mechanic couldn't do it?

A. Not very well.

Q. An expert mechanic couldn't remove a rivet?

A. Yes he could, or he could.

Q. Now you can read patent drawings, can't you?

A. Yes.

Q. I am going to—can you read a claim of a patent?

Have you had an experience with patents?
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A. Some, yes.

Q. You can read a claim of a patent?

A. Yes.

Q. Now you look at the claim of the Eagle patent. The

Eagle patent is Plaintiff's Exhibit 2. Now the first piece de-

scribed there, what we will term an element, is a handle hav-

ing a bifurcated shank. You see that, don't you?

A. Yes.

Q. Now there is nothing new in making a handle with

a bifurcated shank, is there?

A. Why no, I don't suppose.

Q. From a mechanic's standpoint.

A. No, of course it would not be ; but the idea of the use

that you would want to put it to, would make it new.

Q. Now I am going to ask you to look at the Miottel

patent, which is Defendant's Exhibit ^G'. [82]

Mr. RAMSEY: At this time the plaintiff objects to the

attempt to qualify this witness as an expert on patent mat-

ters, on cross examination, unless the defendant wishes to

make him his own witness. These questions were not gone

into on direct.

COURT: Sustained.''

^'Q. You say that there is an advantage in the construc-

tion of the Eagle patent, in that you can get that piece (4)

with a socket on it, in a smaller space?

A. Yes.

Q. What other advantage do you find in the Eagle

patent ?

A. It is a little cheaper to manufacture, l)ecaiise it is

easier to make it; it is easier to make the handle; that forked
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handle, out of just a square piece of steel, than to take a

round piece of steel and mill that other, or forge it and then

mill it square to hold the socket; that requires some work

and slightly more material.

Q. From your experience with the wrench invented by

Mr. Peterson, that is, Plaintiff's Exhibit 8, Peterson's

wrench. No. 1,643,814, is it not a fact that in the use of that

tool it frequently occurred that the fork on the part (5)

broke in use ?

A. That particular part (5) ? [83]

Q. Yes, part (5) looking at Figure 1.

A. Do I understand you?

Q. That it broke?

A. Broke ?

Q. Yes, broke away in use.

A. It sometimes does.

Q. Now when you broke a fork on the handle itself,

there would be a breakage of that tool, would there not ?

A. Of course there is not anything made but what it can

be broken, but if it is heat treated in the right manner, it is

very hard to break either one of them.

Q. If the fork broke, which is part of the handle, if that

broke you would have to make a whole new handle, wouldn't

you?

A. Yes.

Q. Whereas, if the fork broke on the part (5) you would

only have to make that part (5) ?

A. Yes."

On Re-direct examination

the witness testified that wrenches with forked handles did not

break any more frequently than handles of other designs; that
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breakage would not occur if the heat treatment ^Yas right; that

breakage was a rare occurrence. The witness stated that he heard

the testimony of the defendant witness, Mr. Kelly, and testified

with respect to the opinion of the witness Kelly that a wrench

of the Eagle type in active use might be worn out in a week's

time, that:

''A. My experience is this, that they will last for years.

I have been using both kinds, and have used them for the

last three years, not every day, but a good deal of the time,

and they are still as good as ever.

Q. What was the experience with the defendant cor-

poration with regard to replacement of wrenches for undue

wear ? What was their experience, and what was their policy

in regard to replacement?

A. If it breaks through faulty material or workmanship,

it was replaced.

Q. Was that replacement on account of wear a rare

occurrence, or a frequent occurrence?

A. No, just on breakage.

Q. You say on breakage it was rare?

A. On breakage.

Q. What about wear, undue wear?

A. They were not supposed to replace on undue wear,

because there were none of them that would wear out in a

year's time.''
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J. J. BUHLER
was called as a witness in rebuttal by the plaintiff and testified

that he was a sales representative of the Plomb Tool Company
in Oregon, Washington and Northern Idaho ; that he had been a

salesman since 1929, handling sales in California from February

1, 1929 until January 1, 1932 when he conmienced acting as [84]

salesman in Oregon, Washington and Northern Idaho ; that prior

to becoming a salesman he had been an automobile and truck

mechanic for the General Petroleum Corporation from 1922 until

February, 1929; that his duties consisted of repairing and over-

hauling tractors, trucks and making general repairs; that as a

salesman he sold the Plomb tools consisting of handles, wrenches,

standard sockets, ratchets, punches, chisels, etc. and that he sold

them to jobbers and mechanics; that he did not stress any par-

ticular kind of tools but that ''the tool game is mostly sockets

and handles''. The witness testified that he did not carry any of

the old style wrenches such as T-wrenches, speed wrenches, etc.

but that occasionally he sold a T handled wrench when it was
ordered ''out of the catalog". Defendant's counsel admitted that

the plaintiff had a large commercial sale for the Eagle wrench.

The witness testified as compared with the ratchet wrench
T-handles and L-handles adapted to the ordinary socket set, the

sale of the flex handled wrenches was equal to the sale of the

other handles combined. He testified that when he worked for

the (xeneial Petroleum Company as a mechanic, from 1922 to

1929, there was in use solid wrenches of various kinds, standard

sockets for which handles were specially made in order to make
them usable in difficult places, punches, chisels and similar tools.

Buhler testified that during the period he was employed by the

General Petroleum Corporation a good mechanic w^ho took pride
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in his work would have possibly 200 wrenches whereas an indif-

ferent mechanic would have 25 and borrow other needed tools

from other employees. He testified that the first fiex handle

wrench he saw was in 1928 and that following the introduction

of this wrench practically every employee in the shop at the

General Petrolemn Corporation bought from one to three of

these wrenches. He testified further:

**Q. Did they, or didn't they, discard their old wrenches ?

A. Yes, pretty much so."

I

He said that there were approximately 30 mechanics regu-

larly employed and that they all adopted the fiex handled wrench.

The witness testified that a mechanic with fiex handled wrenches

would discard half of the [85] wrenches formerly used; that is,

that two or three fiex handles served as a substitute in the kit

of the average mechanic for from ten to one hundred special

wrenches. He said that when he was working as a mechanic most

mechanics had standard socket sets, but that they did not use

them very much until the fiex-handle was introduced. Asked to

explain, he testified:

*^Well if he wanted to save any time, and happened to

get into a tough place his socket wouldn't go in, his handle

wouldn't work, and then he would either take handles he had

already made and invented for that particular job, and use

it, and the first thing you know he had a fiock of handles,

and he gradually got out of the habit of using very many

sockets, or would ruin them making them perform from one -

tough job to another.'^ I

He said that when the flex handle wrench was adopted stand-

ard sockets became more generally used. Asked to explain the
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reason for the more general use of the standard sockets, after the

introduction of the liex handle wrench, he testified:

'*A. You take your average mechanic with about ten or

twelve sockets, and go out on the road on a job, with these

one or two Hex handles could do practically all the work he

done before, when he took seven or eight handles.

Q. Why does the flex handle lend itself to the specific

use on the standard sockets ? Just explain that ; if you care

to give examples of how^ that—what sort of work you do with

them, and why. We are not mechanics, and we don't under-

stand.

A. I could show you if I had a handle. Most of your

mechanic's work is one hand; he is holding some part with

his other hand, and he will be bracing himself to reach into

a tough spot, and he is working with one wrench, for in-

stance, on a machine ; a great part of your mechanical work
is working inside the motor, or tearing it down; if you are

putting up a connecting rod, or bearing, with two halves, he

would be using one hand, holding half the bearing, and keep-

ing his sheaves lined up, and also keeping that half from
falling dow^n. He could use the wrench with one hand, and if

the bolt or nut happened to be turned here, he could tip the

wrench up,—if this was a nut or bolt he could tip the wrench

that way and bring it around and it comes back and he can

do it here, and at the same time he has never let go with one

hand. That is why I think most mechanics like it flexible, it

permits him to use one hand on the wrench."

The witness testified tliat as a rule mechanics were required

to buy their own tools and when seeking employment inquiry was
always made as to whether or not the applicant was sufficiently
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supplied; that the average mechanic prior to the introduction of

the flex handle [86] wrench had an investment of from $250 to

$300 in tools. He testified that in some shops, in Ford shops

particularly, mechanics are instructed to discard obsolete handles

and to confine their tools to sockets and flex handles. Asked as

to the average investment of a mechanic since the introduction

of flex handles, to possess a kit of tools equivalent to the old type

wrenches, he said:

^'Q. Approximately what would their average invest-

ment be now, with these flex handles, to get an equivalent kit

of tools ?

A. The investment would be considerably less in tools;

in money, in cash dollars and cents, there wouldn't be so

much difference. In the old days you had a cheap grade of

tools that were sold from Sears & Roebuck, or something

like that, and it wasn't practical for your average mechanic

to use, and he had to make, he bought a number of them, and

he made the rest of them, so his investment, so far as cash

money, wasn't very nmch, but the time spent in making them,

whether he was working for a company, or working for

himself, was considerable, as far as time was concerned, if

his time was worth anything.''

The witness w^as asked for his opinion concerning the Ed-

mands wrench (Defendant's Exhibit '*AA") and the wrench of

the defendant on the pattern of the design of the Eagle wrench,

marked Defendant's Exhibit ^'BB". He testified as follows:

*^Q. The Edmands wrench is Defendant's Exhibit 'AA'.

Now will you from a mechanic's viewpoint, and from a user's

viewpoint, compare Defendant's Exhibit 'AA' and Defend-

1
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ant's Exhibit ^BB', and point out the superiority of one over

the other, if }'ou hnd such superiority, in use or in con-

struction.

A. Exhibit 'AA', when that hinge is down, is more or

less, seems sloppy, that is, a lot of lost motion; I don't believe

if you are holding something in one hand, and try to hinge

it down to advantage, you could do that; you might have to

take two hands ; it seems to kind of catch in the slides out a

little ways. In other words it don't come back all the way
here, like this; you can't hardly move it, it locks that way.

Q. Why is that? Possibly it would be easier if you also

had a copy of Defendant's Exhibit ^D', which is a copy of

the patent specifications, so when you refer to the parts in

that wrench you can refer to them by the numbers on the

drawings. Can you read drawings?

A. I don't understand drawings.

Q. Well, you could see the numbers probably on the

drawings, and point them out.

A. I will try. The reason it won't hinge over easily is

that there is a recess back in here that is deeper than the

pin, so when it is in that position it will hinge; but there is

so much slack there when it comes over here the recess is

not so big, and it just don't hinge; you would have to take

two hands and shove it back that way, [87] to move the

wrench.

Q. In other words, look at Figure 6 in that Edmands
drawing; that recess you speak of is (i).

A. The small recess looks to be (i), and the large recess

seems to be (h).

Q. And is, or is not, the hinge pin on that socket head,

in the Edmands, fixed to the head or fixed to the shank ?
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A. I don't understand what you mean by the head of

the shank.

Q. You have a socket head in your left hand.

A. That is the socket head.

Q. And have a wrench in your right hand. Which car-

ries the hinge pin, the handle or

A. The handle carries the pin.

Q. Is that pin (f ) in the Edmands round, or is it flat-

tened? ,fl

A. (f) where? |
Q. Is it in Figure 1 of the Edmands, and also the model

you have in your hand.

A. As much as I can see the pin, it is flat ; round on the

sides, flat on two sides, and round on two sides.

Q. And when the flattened part of that pin which is

in—the flattened part of the pin gets out of that slot (i),

that is when it locks ?

A. Yes, in that position.

Q. In the use of the flex wrench is it^ essential that that

wrench get in that position?

A. No, it shouldn't get into that position; instead of

locking you should have it so it is free, could be turned

around.

Q. Now comparing—you say that it has two advantages,

one that it necessarily must be a one-handed wrench, and the

other, that it is adapted to use standard sockets.

A. Yes.

Q. Is the Edmands device adapted to use standard

sockets ?

A. No, you couldn't use standard sockets witli that, be-

cause there is no place to put standard sockets on here.
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Q. A mechanic understands standard, or usual sockets,

to mean what?

A. A socket, a round socket, with a hole through both

ends.

Q. Is the hold circular or non-circular? Do you under-

stand what I mean?

A. No, I don't.

Q. Is the hole round, or is it angular in sections, the

bore through the socket? Have you a socket there?

A. No, I haven't. I mean by a socket

Q. Is that a standard socket, or not?

A. That is a standard socket.

Q. And that comprises what, to a mechanic?

A. One end fits the nut, and there is a hole through the

other end for a handle.

Q. And the hole is angular instead of circular, the hole

going through, so it won't turn around?

A. Yes.

Q. And you think that the Edmands wrench couldn't be

used with one hand.

A. No, you would have a hard time using it with one

hand, to get any speed or anything out of it ; also he would
be afraid it would drop off in using it in this position on a

manifold, unless you happened—if you were working in the

dark, or unless you were watching real close, you would be

picking this thing on and off all the time ; it would be bother-

ing."

On Cross-examination,

the witness further testified: [88]

''Q. The Edmands wrench you would call a flex wrench

just the same as the Eagle wrench, wouldn't you?



150 Samuel Eagle et al. vs.

(Testimony of J. J. Buhler.)

A. No.

Q. Not a flex wrench.

A. No.

Q. Why isn't it?

A. Because it has a tendency to lock when you are using

it with one hand.

Q. Is it in its general construction a flex wrench, in-

tended for that use?

A. I couldn't say.

Q. You are not a trained mechanic ?

A. Sir ?

Q. You are not a trained mechanic ?

A. I am a trained automobile mechanic, yes.

Q. Now taking the Edmands wrench, and taking that,

piece off there, that socket piece, and putting a hinge lug

there, a male part, will that involve any difficulty to an

ordinary mechanic?

A. How do you mean put an ordinary lug ?

Q. Just take that piece off and replace that, and hinge

permanently in place a male socket holder, could an ordinary

mechanic do that if you asked him to ?

A. No.

Q. He couldn't? That is all."

STEWART S. TUFTS,

a Barrister and Solicitor, practicing at Vancouver, British)

Cohmibia, was called as a witness on behalf of the plaintiff andl

testified that the plaintiffs Eagle and Langs were his clients andl
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that acting in pursuance of their instructions he wrote a letter

dated September 13, 1930 (Plaintiff's Exhibit 9) to the defend-

ant company at 406 Burnside Street, Portland, and on September

27, 1930 wrote another letter (Plaintiff's Exhibit 10) to the de-

fendant company at Milwaukie, Oregon; that he received a re-

sponse to the letter dated September 27, 1930 by a letter from the

defendant company dated October 2, 1930 (Plaintiff's Exhibit

11). These letters were received in evidence.

\ M. B. PENDLETON
was recalled by the plaintiff as a rebuttal witness and testified

that during the period 1922 to 1929 it was his duty on behalf of

the Plomb Tool Company to interview all inventors who came to

the factory with ideas for the improvement of mechanic's tools;

that during that period there was a repeated demand for some

improvement in handles wdiich could be used with the standard

socket then in possession of garage mechanics ; that during that

period the Plomb Tool Company spent ^^a good many hundred

dollars" attempting to [89] devise some sort of a jointed wrench

which would meet the apparent demand. He said that his connec-

tion with the Plomb Tool Company began in 1918 and although it

was not his responsibility until 1922 to interview inventors, he

nevertheless saw them at the factory and examined various de-

vices for the improvement of mechanic's tools; that his exper-

ience prior to 1922 was the same as it was subsequent to that date

so far as the demand for a handle which could be used with stand-

ard sockets was concerned; that about 1925 or 1926 a salesman

brought to the factory a drawing of a wrench which was substan-

tially the same as the Eagle wrench ; that some work was done in
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connection with the type of wrench and finally in 1926 or 1927

the Plomb Tool Company began the manufacture of the Eagle

wrench. He testified:

''We then continued our investigation on this problem,

and a series of events continued wherein we were able to

locate the patentee, Samuel Eagle, after a great deal of dif-

ficulty, and then entered into negotiations with him to take

out a license, because we felt that inasmuch as we had begun

the manufacture of a wrench which seemed to meet a very

great demand, and coincided with his wrench, that we should

do the right and honorable thing by taking out a license.

Meantime, however, we spent several hundred dollars in engi-

neering work."

He testified that the Plomb Tool Company continued to manu-

facture the Eagle wrench because it met the requirements of a

good tool which involved four tests : inexpensive to manufacture,

correct in design, strong and ''fool proof". He further testified:

"Q. Now, in view of all that work that you were actually

put to, what is your opinion as a tool manufacturer whether,

with the Edmands tool before him, or the Fairchild tool be-

fore him, or any other tool shown in the patents, would a

mechanic skilled in the art think of making the changes

necessary to producing the Eagle patent ?

Mr. GEISLER: I object to the work "think". If you

w^ant to say "could" I have no objection.

Q. What is your opinion, in regard to that, as an expert"?

A. My opinion is, it would amount to invention. [90]

A. That it would amount to invention, to take the ele-

ments submitted and make an Eagle wrench out of it.

Obviously after the Eagle wrench has been constructed it is
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easy enough to look back and say that anybody can do it,

because hindsight is always easier than foresight.

Q. What in your opinion is the main advantage of the

Eagle wrench over the references cited by the defendant as

prior art? Can you say that in a few words, what advan-

tages ?

A. The chief advantages are twofold. One is that the

Eagle wrench is a one-handed wrench, and second, that the

Eagle wrench is designed to be used with the usual standard

sockets in possession of the trade.
'

'

By stipulation of counsel Defendant's Exhibit ''R", a photo-

raph of all of the exhibits introduced by the defendant was re-

vived in evidence and made a part of the record of the case.

Respectfully submitted,

CAKE & CAKE,
JUARAGUY & TOOZE,
W. E. RAMSEY,

I Solicitors for Plaintiffs.

IT IS HEREBY STIPULATED that the foregoing state-

lent may be approved.

CAKE & CAKE,
JUARAGUY & TOOZE,
W. E. RAMSEY,(Solicitors for Plaintiffs.

T. J. GEISLER,
Solicitor for Defendant.

Approved

:

JAMES ALGER FEE,

District Judge.

Dated : January 29, 1934. [91]
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[Title of Court and Cause.]

STIPULATION WITH REGARD TO
TRANSCRIPT OF RECORD.

IT IS HEREBY STIPULATED on l)ehalf of the above

named parties that the foregoing is a true and complete trai

scri23t of record on appeal in this Court and that the Clerk of th

United States District Court for the District of Oregon may cei

tify the same as such transcript without comparison thereof wit

regard to the original record.

Dated Jany. 29, 1933.

W. E. RAMSEY,
of Solicitors for Plaintiff

T. J. GEISLER,
Solicitor for Defendan.

[Endorsed]: Filed February 16, 1934. [92]

AND, to wit, on the 11th day of July, 1932, there was du^

filed in said Court, the exhibits introduced in evidence at the tril

of said cause, the exhibits which the praecipe of appellant direcs

to be included in the transcript of record being in words aii

figures as follows, to wit: [93]

PLAINTIFF'S EXHIBIT 1

[Title of Court and Cause.]

STIPULATION.

It is hereby STIPULATED AND AGRFED between

plaintiffs, by and througli tlieir attorneys. Cake & Cake, ai

Jauregiiy & Tooze and W. Elmer Ramsey, and defendant acti]

by and through its attorney, T. J. Geisler, as follows:

(1) It is liereby stipulated that tlie allegations contained

paragraph I of plaintiffs' Dill of Complaint i)ertaining to tl
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incorporation and the corporate character of the plaintiff, Plomb

Tool Company, a Delaware Corporation, shall stand as admitted

by the defendant and the plaintiff shall not be required to prove

the said allegations.

(2) It is further stipulated that at the trial of the above

cause that the plaintiffs may withdraw the original Letters

Patent No. 1380643, involved in this case, and substitute therefor

a printed uncertified copy thereof, w^hich will stand in the place

and stead of said original letters patent for all purposes what-

soever.

(3) That at the trial of this cause printed, photostatic or

lithographed copies of all reference patents, domestic or foreign,

furnished by United States Patent Office and pleaded or intro-

duced to illustrate the prior art, or to define the scope of the

patent, shall be accepted in evidence without certification, when

offered by either party, with the same force and effect as [94]

if they had been certified, subject only to proof of inaccuracy,

if any, and to their competency and relevancy.

(4) The original assignment of an interest in the patent to

the plaintiff, Langs, and the original exclusive license to the

plaintiff, Plomb Tool Company, as alleged in paragraphs VI and

VII of plaintiff's' complaint, or copies of the records thereof duly

certified by the United States Patent Office, shall be sufficient

proof of the execution, delivery and contents of said assignment

and said license agreement.

Dated this 28th day of June, 1932.

CAKE & CAKE,
JAUREGUY & TOOZE,
W. ELMER RAMSEY,

Attorneys for Plaintiff's.

T. J. GEISLER,
Attorney for Defendant.

[Endorsed] : Filed July 11, 1932. [95]
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AND AFTERWARDS, to wit, on the 30tli day of January,

1934, there was duly filed in said Court, a Praecipe for Tran-

script, in words and figures as follows, to wit: [128]

[Title of Court and Cause.]

STIPULATION WITH REGARD TO
TRANSCRIPT ON APPEAL.

G. H. Marsh, Esquire, Clerk of the above-entitled Court

:

IT IS HEREBY STIPULATED on behalf of the above-

named parties that the transcript of record will contain the

following

:

In making up the transcript on appeal now pending in this

cause to the United States Circuit Court of Appeals for the Ninth

Circuit, please incorporate the following portions of the record:

1. The Bill of Complaint, omitting the verification and the

exhibit.

2. The Answer, omitting verification.

3. The condensed Statement of Evidence as approved by the

Court.

4. The opinion of the Trial Court.

5. The Decree of the Trial Court, including Findings of

Fact.

6. Motion for leave to file Petition for Rehearing.

7. Order granting leave to file Petition for Rehearing.

8. Petition for Rehearing.

9. Order denying Petition.

10. Petition on Appeal.

11. Assignments of Error.

12. Citation on Appeal.

13. Order Allowing Appeal.

14. Undertaking on Appeal.
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15. Plaintiffs' Exhibits 1, 2, 7 and 8, which are respectively, a

Stipulation, United States Patent No. 1,380,643 granted to

Samuel Eagle, Plaintiff herein ; the printed advertisement of the

Eagle wrench; and United [129] States Patent No. 1,643,814

granted to John N. Peterson.

16. Defendant's Exhibits C, D without the certificate, E, F.

G, H, I, J, K, Q and R, which are, respectively. United States

Patent No. 348,565 issued to Mandeville; United States Patent

No. 820,185 issued to Edmands; United States Patent No.

952,435 issued to Miller; United States Patent No. 1,168,204

issued to Helstrom ; United States Patent No. 1,169,987 issued to

Miottel; United States Patent No. 1,175,973 issued to Miller and

Burg; United States Patent No. 1,209,658 issued to Baltzley;

United States Patent No. 1,692,275 issued to Fairchild; United

States Patent No. 1,302,197 issued to Miller and Burg; and

replicas of pages 18 and 28 of the Plomb Tool Catalogue and

which together constitute Exhibit Q, and the composite photo-

graphs of various i3hysical exliibits constituting Defendant's

Exhibit R.

It is further STIPULATED that an order may be entered

by the Court directing that all the original exhibits used in the

trial of this cause be sent to said Circuit Court of Appeals for

the Ninth Circuit for its use.

Dated January 29th, 1934.

W. E. RAMSEY,
Of Solicitors for Plaintiffs,

T. J. GEISLER,
Solicitor for Defendant.

[Endorsed] : Filed January 30, 1934. [130]
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AND AFTERWARDS, to wit, on the 16th day of March,

1934, there was duly filed in said Court, an Oi^inion, in words and

figures as follows, to wit : [131]

[Title of Court and Cause.]

Plaintiff Eagle, in 1921, obtained a patent upon a wrench

which was to be used in conjunction and cooperation with the

*^ usual socket" also described and included in the specifications.

The only claim set forth reads

:

^^A wrench comprising a handle having a bifurcated shank,

a socket support having one end mounted and pivotly

secured between the branches of the shank bifurcations, and

the other end squared, a nut engaging socket having a

squared bore adapted to slidably receive the squared end of

the socket support therein, and means carried by the handle

and engageable with the rounded end of the socket support

to hold the latter in different positions."

The defenses are lack of invention and lack of patentable com-

bination. Many prior patents were cited.

By reference to the file wrapper it will be seen that consider-

ing the cancellations after rejection by the Patent Office, the

single claim remaining nuist be narrowly construed even if valid.

The office rejected a claim consisting of the words '^a handle and

a pivot pin connecting the handle pivotly to the head," on patents

Mandeville (1886) and Miottel (1916), and the claim ^'a spring

pressed catch carried by the shank and riding the rounded end

of the head and engageable with an intent provided in the head,"

on Miottel, in view of HeLstrom. Further* tlie office rejected a

claim in these words: ^^A socket oi)en at ])()th ends and adapted

to slida])ly receive the socket support in one end thereof" on

Battzley. An interesting feature of these rejections is that the
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office considered the socket [132] support of plaintiff's claim with

the squared end equivalent to an element in the ^landeville

patent consisting of a shank provided with a square nut receiving

chamber, and also as equivalent to the element in the Miottel

shown as a recessed socket support. In other words the squared

male element was held an equivalent of the recessed female

element.

Plaintiff Eagle acquiesced in all these rejections and there-

fore must have conceded the validitv thereof. His final conten-

tion before the Patent Office was

:

'^The two claims now presented for consideration are

thought to be allowable, inasmuch as none of the references

show a socket support in the form of a solid body having one

end pivotally secured to the handle, and the other end

adapted to be slidably received in the bore of the nut engag-

ing socket.'' With this construction applicant needs no fas-

tening means for holding the socket support and the socket

together, depending merely upon the frictional engagement

between the parts.

^^The references also fail to disclose a socket support or

a socket assembled together and held against relative pivotal

movement, the socket support being pivotally secured onto

the handle and adapted to be held at various positions with

respect thereto."

After all the rejections and cancellations it is doubtful from

comparison of the remaining claims with the rejected portions,

just what novelty the Patent Office believed the claim covered.

Probably the feature of permitting the socket head to be held in

different positions is the differentiating factor. At all events it

seems perfectly clear that if the office had discovered the Ed-

mands Patent (1906) for a like wrench, the patent in suit would
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not have issued. Hoe Company vs. Goss Press Co., 30 Fed. (2d)

271, 274.

The patent of Edmands (1906), which was not cited by the

Patent Office, may be read in terms of Eagle, as follows

:

^^A wrench comprising a handle having a bifurcated shank

with a pivot pin between the ends thereof, a head or socket

member provided with a nut engaging i)ortion, and a lug

projecting from the back of said nut engaging portion, and

provided with an eye open to one edge of said lug and

adapted to removably engage the pivot pin of said holding

member, and means carried by the handle and engageable

with the end of the socket support to hold the latter in dif-

ferent positions."

The Edmands Patent has the same features except that the

socket support and the socket itself are in one piece and are

adapted to be removed from the pivot pin when the eye is oppo-

site to one edge [133] of the lug.

It is perfectly obvious that when the wrench is being used to

remove a nut the functions performed by each member are the

same, and the parts are functionally equivalent. The same opera-

tion is performed by each in the same way and by the same

means. The socket engages and holds the nut for the turning

operation, the socket support actuated by the handle turns the

socket, the handle is the means by which the twisting force is

applied, through the bifurcated shank, and the latter prevents

relatively pivotal movement. Likewise the means carried ]\v the

handle and engageable with the socket sup})ort hold the latter

in different positions.

It may be objected that the socket and socket support are

mounted togetlier, l)ut that cannot affcH't the fact that for its

useful purpose the i'lmclioiial effect is the sauie. The relation of

the parts to one another is the same functionally in each tool.
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On the other hand tlie methods of attachment if new in the art

might themselves constitute invention. It is clear enough that the

eye placed upon the lug to make it removable by Edmands, was

not essential to holding the socket head in various positions, and

could have readily been dispensed with if it had been desired

only to perform that function. Furthermore, any mechanic in-

structed to make the head irremovable would have simply closed

that gap and the function for the device for holding the head in

various positions would have been as efficient as that upon the

Eagle patent. No novelty can be found in this feature.

Considering the squared end for mounting the now standard

sockets, it has been noted that the Patent Office holds inter-

changeable as an old device a squared male and a recessed female

member. In the Fairchild Patent (1919) which was not cited,

there appears as accessory to a ratchet wrench, a male plug or

head slidably mounted in a socket. The same result can be

obtained with an adapter, which is a device old in the art and
permits a change of female member into a male part. Therefore

patentability cannot be claimed for this feature. [134]

^'A new and analogous use of an old thing is not inven-

tion even though it effects results not before contemplated."

E. I. Dupont vs. Glidden, 1 Fed. Supp. 1007, 1011. Howe
Machine Co. vs. National Needle Co., 134 U. S. 388, 397;

St. Germaine vs. Brunswick, 135 U. S. 227, 230.

It has been noted above that Edmands adopted the device of

an interchangeable female member on his wrench in 1906. Since

that time there have grown up the use of interchangeable stand-

ard sockets which are spoken of by the witnesses. Into these

devices handles are mounted and held by friction, just as is

exemplified in the Eagle patent. Such sockets are known to all

mechanics, as is the method of using them with the handles held
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onlv bv friction. See Dennis vs. Great Xortliern Rv., 51 Fed.

(2d) 796. Likewise this method is apparently shown in Fairchild

and Baltzley, the latter of which was referred to by the Patent

Office. Just the use of a standard socket and connection there-

with by friction alone cannot avail the iDlaintiff in the attempt

to sustain the patent.

Although all the elements of the claim may not be found in

one patent, if they are all found in different patents and no new

functional relationship is evolved, the patent cannot be sustained.

Dilg vs. Geo. Dorgfeld & Co., 189 Fed. 588, 590 ; Keene vs. New
Idea Spreader Co., 231 Fed. 701. This is true whether Eagle

actually knew of the other patents or devices, or not.

*^ While it is entirely true that the fact that this change

had not occurred to a mechanic familiar with windmills is

evidence of something more than mechanical skill in the per-

son who did discover it, it is probable that no one of these

was fully aware of the state of the art and the prior devices.

But as before stated in determining the question of invention

we must presume the patentee was fully informed of every-

thing which preceded him, whether such were the actual fact

or not.'' Mast vs. Stover Mfg. Co., 177 U. S. 485, 493.

When one looks at the Echnands Patent and considers the

extensive use to which the standard sockets had been placed

before plaintiff's patent was applied for, it is inconceivable that

anyone, whether mechanical or not, if informed of the need of

adapting the patented device to the use of the standard socket,

could not have evolved the Eagle patent. [135]

It is insisted that because of the extended use which the

device manufactured ])v tlie Plomb Tool Com])any lias received,

that this court is bound to find invention therein. But where the

clement of invention is lacking, widespread use will not prevail
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to support a patent. Adams vs. Bellaire Stamping Co., 141 U. S.

539, 542. ''The fact that the patented device has gone into gen-

eral use, while evidence of its utility is not conclusive of its

patentable novelty. * * ^ A patent must combine utility, novelty

and invention. It may embrace utility and novelty in high de-

gree and still be only the result of mechanical skill as distin-

guished from invention." Klein vs. City of Seattle, 77 Fed.

200, 204.

The patent laws are for the purpose of fostering invention,

and when that element is found it is right and proper that the

fruits thereof be protected. But it would be unfair and unjust

to permit one by a clever combination of devices old in the art

and which already belong to the public, to monopolize a field and

take from the people at large what already belongs to them.

The patent in suit is declared invalid.

[Endorsed]: Filed March 16, 1934. [136]

AND AFTERWARDS, to wit, on Friday, the 16th day of

March, 1934, the same being the 11th judicial day of the regular

March term of said Court; present the Honorable James Alger

Fee, United States District Judge, presiding, the following pro-

ceedings were had in said cause, to wit: [137]

[Title of Court and Cause.]

ORDER
On stipulation of the parties hereto and their respective

solicitors,

IT IS ORDERED that all of the original exhibits used in the
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trial of tins cause be sent to the Circuit Court of Appeals for

the Ninth Circuit for its use.

Dated this 16th day of March, 1934.

JAMES ALGER FEE

[Endorsed] : Filed March 16, 1934. [138]

United States of America,

District of Oregon—ss.

I, G. H. Marsh, Clerk of the District Court of the United

States for the District of Oregon, do hereby certify that the

foregoing pages, numbered from 3 to 138 inclusive, constitute

the transcript of record upon the appeal in a cause in said court,

in which Sanuiel Eagle, John William Lands, and Plomb Tool

Company, a corporation are plaintiffs and appellants, and P. & C.

Hand Forged Tool Company, a corporation, is defendant and

appellee; that the said transcript has been prepared by me in "

accordance with the praecipe for transcript filed by said appel-

lant, and has been by me compared with the original thereof, and l

is a full, true and complete transcript of the record and proceed-

ings had in said Court in said cause, in accordance with the said

praecipe, as the same appear of record and on file at my office

and in my custody.

I further certify that the cost of the foregoing transcript is

$33.25, and that the same has been paid by said appellant.

IN TESTIMONY WHEREOF I have hereunto set my hand
j

and affixed the seal of said court, at Portland, in said District,

this 17th day of March, 1934. !

[Seal] G. H. MARSH
Clerk [139]
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[Endorsed] : No. 7435. United States Circuit Court of Appeals

for the Xinth Circuit, Samuel Eagle, John William Langs, and

Plomb Tool Company, a Corporation, Appellants, vs. P. & C.

Hand Forged Tool Company, a Corporation, Appellee. Tran-

script of Record. Upon Appeal from the District Court of the

United States for the District of Oregon.

Filed March 23, 1934. Paul P. O'Brien, Clerk of the United

States Circuit Court of Appeals for the Ninth Circuit.
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DEFENDANT'S EXHIBIT L.

[Endorsed] : Filed Jul. 11, 1932. U. S. District Court, G. H.

Marsh, Clerk.

[Endorsed] : Filed Mar. 23, 1934. U. S. Circuit Court, Paul

P. O'Brien, Clerk.

DEPARTMENT OF COMMERCE
United States Patent Office

To all persons to whom these presents shall come. Greeting:

THIS IS TO CERTIFY that the annexed is a true copy from

the records of the office of the File Wrapper and Contents in

the matter of the

Letters Patent of

SAMUEL EAGLE,

Number 1,380,643, Granted June 7, 1921,

for

Improvement in Wrenches.

IN TESTIMONY WHEREOF I have hereunto set my hand

and caused the seal of the Patent Office to be affixed, at the City

of Washington, this tenth day of December, in the year of our

Lord one thousand nine hundred and thirty, and of the Inde-

pendence of the United States of America the one hundred and

fifty-fifth.

[Seal] THOMAS E. ROBERTSON
Attest: Commissioner of Patents.

D. E. WILSON
Chief of Division.
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Number (Series of 1915),

416731 1920 (Ex'r's Book) 19-105

Div. 14 Patent No. 1380643

Division of App., No , filed , 19

Jun. 7, 1921

Name SAMUEL EAGLE
of Gilbert Plains, Manitoba,

County of

State of Canada.

Invention Wrenches.

Original

Parts of Application Filed.

Petition Oct. 13, 1920

Affidavit " "
, 1920

Specification " "
, 1920

Drawing '' "
, 1920

Photo Copy , 192

First Fee Cash $15, Oct. 13, 1920.

" " Cert. , 192

Appl. filed complete Oct. 13, 1920

Examined and Passed for Issue Feb. 11, 1921.

N. J. Brumbaugh Exr. Div. 14.

Notice of Allowance February 11, 1921

By Commissioner.

Final Fee Cash #20 May 10, 1921

" " Cert. ,192

Renewed

192

192

192

192

192
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, 192

, 192

_ , 192

, 192

Exr. Div

, 192

By Commissioner.

, 192

, 192

192

Patented Jun. 7, 1921

Attorney Fetherstonhaugh & Co., Victor Bld'g., City

Associate Attorney

(No. of Claims Allowed 1) Print Claim in O. G. (CI. 81-58)

Title as Allowed Wrench

U. S. Patent Off. Oct. 18, 1920, Division 14

$15 Rec'd Oct. 13, 1920 C. C. U. S. Pat. Office

643 Serial No. 416,731 Paper No. 1

Application

TO THE COMMISSIONER OF PATENTS.
Washington.

Your Petitioner, Samuel Eagle, a subject of the King of Great

Britain, and a resident of the Town of Gilbert Plains, in the

Province of Manitoba, Canada, whose Post Office address is

Gilbert Plains, Manitoba, Canada prays that Letters Patent may
be granted to him for certain new and useful Improvements in

^^WRENCHES^' set forth in the annexed specification, and he

hereby appoints — Frod B. Fotliorotonhftugh, practicing under

the firm name of>— Fetherstonhaugh

(Fred B. Fetherstonhaugh and T. Lionel Tansley) Reg. No. 11248

& Co., —of the City of Winnipeg, in the Province of Manitoba,
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Victor Building, D. C.

CquqcIq, qikI of tlio City of— Washington, — in the Diotrict

of Columbia— , his attorneys, with full power of substitution and

revocation, to prosecute this application, to make alterations and

amendments therein, to receive the Patent, and to transact all

business in the Patent office connected therewith.

SAMUEL EAGLE

Signed at Winnipeg, in the Province of Manitoba, this 23rd

day of September, 1920.

In the Presence of:

GERALD ROXBURGH
K. B. WAKEFIELD

[Seal]

Dominion of Canada

Province of Manitoba

City of Winnipeg—ss.

I, Harold S. Tewell, Vice Consul of the United States of

America, at Winnipeg, Manitoba, Canada, duly commissioned

and qualified, do hereby certify that G. S. ROXBURGH is, to

the best of my knowledge and belief, a Notary Public in and

for the Province of Manitoba, and that he is duly authorized to

administer oaths and take affirmations and acknowledgments;

and that, to the best of my knowledge and belief, full faith and

credit are due to his official acts as a Notary Public.

Given under my hand and seal of office at Winnipeg, Manitoba,

Canada, on this sixth day of October, 1920.

HAROLD S. TEWELL
Vice Consul of the United States of America.

[Consuhir Service Pee Stamp, in amount of $2.00, affixed and

cancelled.]
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TO ALL WHOM IT MAY CON(T.RN:
Be It Known that I, SAMUEL EAGLE, of the town of Gilbert

Plains, in the Province of Manftoba, Canada, have invented

certain new and useful Improvements in wrenches of which the

following is the specification.

The invention relates to improvements in wrenches and par-

ticularly to socket wrenches and the principal object of the in-

vention is to provide a simply constructed and inexpensive and

durable wrench, which can be easily and quickly attached to the

usual socket and is arranged so that the handle can be brought

to a position axially alined wdth the socket or swung sidewise

as occasion demands.

A further object is to arrange the wrench so that the handle

can be releasably locked in its axial position.

With the above objects in view the invention consists essen-

tially in the arrangement and construction of parts hereinafter

more particularly described and later pointed out in the appended

claim^i, reference being had to the accompanying drawing in

which

:

Fig. 1 is a perspective view of the complete wrench showing

the head situated above the socket.

Fig. 2 is a sectional view through the head end of the wrench

and also through the socket.

Fig. 3 is an inverted plan view of the socket.

In the drawing like characters of reference indicate corre-

sponding parts in the several figures.

1 is the handle of the wrench which is suitably shaped for

gripping purposes. One end of the handle is decreased in di-

ameter as indicated at 2, and to this end I secure in any suitable
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manner a fixed shank 3, which has the forward and bifurcated

or forked to receive the upper end of the head 4 which is pivot-

ally fastened to the shank by a cross pin 5 passing through the

forks.

The head has the lower end square in horizontal section and

the upper end of the head is semi-circular as indicated at 6 and

is provided at the top with a depression or indent 7 which is

adapted to receive a catch 8 slidably mounted in the shank and

normally pressed toward the head by the action of an inserted

spring 9.

This latter arrangement is such that when the handle 1 is

swung into a position axially alined with the head the project-

ing end of the catch will enter the indent and have a tendency

to lock the parts so positioned. The end of the catch is rounded

so that upon pressure being brought on the handle the catch can

be sprung out of the indent to release it to swing sidewise.

This tool is especially provided for use with wrench sockets

10 w^hich have their upper ends squared as indicated at 11 to

receive the square end of the head and their lower ends shaped

to fit a nut. I might here state that this socket varies in prac-

tice depending upon the work and may have a hexagonal open-

ing such as shown at 12 or any other sided opening depending

on the type of nut on which it is to be used.

A tool of this kind is particularly useful where one has to get

under a machine to do the work, such as under an automobile.

After having placed the socket on a nut one enters the head 4

in the socket with the handle straight and then by swinging the

handle to the side can get considerable leverage to undo the nut.

In using the tool to start a nut the liandle is brouglit to a

position such that it is axially alined with the socket and then

))v turning the handle around by a rolling action between the
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hands, the work can be easily accomplished.

What I claim as my invention is:

(%} In a wrench, a head and a handle pivotally secured to the

head t^allow of swinging movement in a vertical plane.

Sub. A \.^ 1 Claim

(2) In aN^rench, a head having a squared end, a handle and

a pivot pin connoting the handle pivotally to the head.

(3) In a wren<!^ a head having one end squared, a shank

spanning the head and pivotally connected thereto by a pivot

pin and a handle secured^ the shank.

(4) In a wrench, a heaU^having one end squared and the

other end rounded, a shank sptoning the rounded end of the

head and pivotally connected themto by a pivot pin, a handle

permanently secured to the shank and a spring pressed catch

carried by the shank and riding the romi^^d end of the head and

engagable with an indent provided in the lit

Signed at Winnipeg, this 23rd day of September, 1920.

Eagle

SAMUEL EAGLE
In the presence of:

GERALD S. ROXBURGH
K. B. WAKEFIELD

OATH
Dominion of Canada,

Province of Manitoba,

City of Winnipeg.

Samuel Eagle, the above named Petitioner, being sworn, de-

poses and says that he is a subject of the King of Great Britain,

and a resident of the Town of Gilbert Plains in the Province of

Manitoba, Canada; that he verily believes himself to be the

original, first and sole Imxntor of certain new and useful Im-
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provements in ''WRENCHES'' described and claimed in the

annexed specification; that he does not know and does not be-

lieve that the same was ever known or used before his invention

or discovery thereof, or patented or described in any printed

publication in any country before his invention or discovery

thereof, or more than two years prior to this application, or in

public use or on sale in the United States for more than two

years prior to this application ; that said invention has not been

patented in any country foreign to the United States on an ap-

plication filed by him or his legal representatives or assigns more

than twelve months prior to this application ; and that no appli-

cation for Patent on said Improvements has been filed by him

or his representatives or assigns in any country foreign to the

United States, except in Canada, filed the 23rd of June, 1920

under Serial No. 242719.

SAMUEL EAGLE

Sworn to and subscribed before me at Winnipeg, this 23 day

of September 1920.

[Seal] GERALD S. ROXBURGH
A Notary Public, in and for the Province of Manitoba.
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Div. 14 Room 323 2-260 L/KR Paper No. 2

Address only '^The Commissioner of Patents, Washington,

D. C," and not any official by name.

All communications respecting this application should give

the serial number, date of filing, title of invention, and name of

the applicant.

DEPARTMENT OF THE INTERIOR
United States Patent Office

Washington, December 9, 1920.

Fetherstonhaugh & Co., Patent Office

Victor Bldg., Mailed Dec. 9, 1920

Washington, D. C.

Please find below a communication from the EXAMINER
in charge of the application of Samuel Eagle ; Serial No. ^6,731

;

Filed October 13, 1920 ; for WRENCH.
R. F. WHITEHEAD

Commissioner of Patents.

This case has been examined and the following art is cited:

MIOTTEL, 1,169,987, Feb. 1, 1916, (81-177);

MANDEVILLE, 348,565, Sept. 7, 1886, (81-177E)

;

HELSTROM, 1,168,204, Jan. 11, 1916, (81-58).

Claims 1, 2, and 3 are rejected as failing to patentably distin-

guish from either Miottel or Mandeville, above cited. The ele-

ments B of Mandeville and 3 of Miottel are considered the

equivalent of applicant's member 4.

Claim 4 is rejected on Miottel in view of Heistrom, above

cited. No invention would be involved in placing Helstrom's

member 30 in the member 2 of Miottel. The claim is further ob-
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jected as because there is no basis in the preceding part of the

claim for the ^'indent" in the next to the last line.

C E 8

N. J. BRUMBAUGH
Examiner, Div. 14.

Serial No. 416,731 Paper No. 3

AMENDMENT A.

U. S. Patent Office, Jan. 8, 1920, Division 14

Application Div. U. S. Patent Office, Jan. 7, 1921

IN THE UNITED STATES PATENT OFFICE

In re application

Samuel Eagle, WRENCHES.
Piled Oct. 13, 1920,

Serial No. 416,731.

Hon. Commissioner of Patents,

Sir:

In response to the official action of Dec. 9, 1920, please enter

the following amendment

:

Erase the claims now in the case and substitute:

*h comprising a handle, a socket support pivotally

secured thereto and a s(^(dvr'{--^f)LeijL,^ both ends and adapted to

slidably receive the socket support in one eii^'tlT^TT^^^r-*.^

"V A wrench comprising a handle having a bifurcated shank,

a socket support having one end mounted and pivotally secured

between the branches of tlie shank l)ifurcations and the other

end squared, a nut engaging socket having a squared bore

adapted to slidably receive the squared end of tlu^ socket sup-

port therein, and means carried ])y the liandle and engageable

witli the rounded end of the socket support to hold the latter

in different positions.

[Sig.]
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Remarks.

The two new claims now presented for consideration are

thought to be allowable, inasnnich as none of the references

show a socket support in the form of a solid body having one

end pivotally secured to the handle and the other end adapted

to be slidably received in the bore of the nut engaging socket.

With this construction applicant needs no fastening means for

holding the socket support and the socket together depending

merely upon the frictional engagement between the parts. The

references also fail to disclose a socket support and socket as-

sembled together and held against relative pivotal movement,

the socket support being pivotally secured onto the handle and

adapted to be held at various positions with respect thereto.

Respectfully submitted,

SAMUEL EAGLE.
Bv FETHERSTONHAUGH & CO.

Attorneys.

Washington, D. C,



[80 Samuel Eagle et al. vs.

Div. 14 Room 323 2-260 L/KR Paper No. 4

Address only ''The Commissioner of Patents, Washington,

D. C.,'' and not any official by name.

All communications respecting this application should give

the serial number, date of tiling, title of invention, and name of

the applicant.

DEPARTMENT OF THE INTERIOR
United States Patent Office

Washington, January 13, 1921.

Fetherstonhaugh & Co., Patent Office

Victor Bldg., Mailed Jan. 13, 1921

Washington, D. C.

Please find beloAv a communication from the EXAMINER in

charge of the application of Samuel Eagle ; Serial No. 416,731

;

Filed October 13, 1920; for WRENCH.
R. F. WHITEHEAD

Commissioner of Patents.

This case, as amended Jan. 7, 1921, has been reexamined, and

the following art is cited:

BALTZLEY, 1,209,658, Dec. 26, 1916, (81-58).

Claim 1 is rejected as failing to distinguish j^atentably from

Baltzley. Patentee's member 12 constitutes a pivoted member
equivalent to applicant's meml)er 4. Member 10 is a socket open

at both ends.

Claim 2 is allowable, as at present advised.

C. E. L. N. J. BRUMBAUGH
Examiner, Div. 14.
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Room 323.

Application Div. U. S. Patent Office, Feb. 7, 1921

U. S. Patent Office, Feb. 8, 1921, Division 14

Serial No. 416,731 Paper No. 5

AMENDMENT B.

IN THE UNITED STATES PATENT OFFICE.

In re application

Samuel Eagle, WRENCHES
Filed Oct. 13, 1920,

Serial No. 416,731.

Hon. Commissioner of Patents,

Sir:

In response to the official action of Jan. 13, 1921, please enter

the following amendment:

Erase claim 1 and the mimeral of claim 2,

Remarks.

The rejected claim having been cancelled, this case now ap-

pears to be in condition to be passed to issue, and such action is

requested.

Respectfully submitted,

SAMUEL EAGLE.
By FETHERSTONHAUGH & CO.

Attornevs.

Washington, D. C.
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Div. 14 — KR 2-181 Serial No. 416,731

Address onlv the Commissioner of Patents,

Washington, D. C.

Department of the Interior

UNITED STATES PATENT OFFICE
Washington, February 11, 1921.

Samuel Eagle,

Sir: Your APPLICATION for a patent for an IMPROVE-
MENT in WRENCH, filed October 13, 1920, has been examined

and ALLOWED.
The final fee, TWENTY DOLLARS, must be paid not later

than SIX MONTHS from the date of this present notice of

allowance. If the final fee be not paid within that period, the

patent on this application will be withheld, unless renew^ed with

an additional fee of $15, under the provisions of Section 4897,

Revised Statutes.

The office delivers patents upon the day of their date, and on

which their term begins to run. The printing, photolithograph-

ing, and engrossing of the several patent parts, preparatory to

final signing and sealing, will require about four weeks, and

such w^ork will not be undertaken until after payment of the

necessary fee.

When you send the final fee you will also send, DISTINCTLY
AND PLAINLY WRITTEN, the name of the INVENTOR,
TITLE OF INVENTION, AND SERIAL NUMBER AS
ABOVE GIVEN, DATE OF ALLOWANCE (which is the date

of this circular), DATE OF FILING, and, if assigned, the

NAME OF THE ASSIGNEES.
If you desire to have the patent issue to ASSIGNEES, an

assigmnent containing a REQUEST to that effect, together with

the FEE for recording the same, must be filed in this office on

or before the date of payment of final fee.
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After issue of the patent uncertified copies of the drawings

and specifications may be purchased at the price of TEN CENTS
EACH. The money should accompany the order. Postage

stamps will not be received.

Final fees will NOT be received from other than the applicant,

his assignee or attorney, or a party in interest as shown by the

records of the Patent Office.

Respectfully,

M. H. COULSTON
Acting Commissioner of Patents.

Fetherstonhaugh & Co.,

Victor Bldg.,

Washington, D. C.

In remitting the final fee give the serial number at the head of

this notice.

Uncertified checks will not be accepted.

$20 Rec'd May 10, 1921. C. C. U. S. Pat. Office.—J.

MEMORANDUM
Of Fee Paid at United States Patent Office.

(Be careful to give correct Serial No.)

Serial No. 416,731 May 10, 1921

Inventor : SAMUEL EAGLE
Patent to be Issued to See file

Name of Invention, as Allowed : Wrenches
Date of Payment : May 10, 1921

Fee : $20.00 Final

Date of Filing: Oct. 13, 1920

Date of Circular of Allowance: Feb. 11, 1921

The Commissioner of Patents will please apply the accompany-

ing fee as indicated above.

FETHERSTONHAUGH & CO.

Attorney.

Send Patent to Attorneys
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1,380,643.

S. EAGLE.

WRENCH.

AfPLICATlOH FILED OCT. 13. 1920.

PatentedJimeT, 1921,

iNVENfOa

Attv*
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UNITED STATES PATENT OFFICE.

Samuel Eagle, of (Jilbert Plains, Manitoba, Canada.

Wrench.

1,380,643. Specification of Letters Patent.

Patented June 7, 1921.

Application filed October 13, 1920. Serial No. 416,731.

To all tvhom it may concern :

Be it known that I, SAMUEL EAGLE, of

the town of Gilbert Plains, in the Province

of Manitoba, Canada, have invented certain

5 new and useful Improvements in Wrenches,

of w^hich the following is the specification.

The invention relates to improvements in

wrenches and particularly to socket wrenches

and the principal object of the invention is

10 to provide a simply constructed and inex-

pensive and durable wrench which can be

easily and quickly attached to the usual

socket and is arranged so that the handle

can be brought to a position axially alined

15 with the socket or swung sidewise as oc-

casion demands.

A further object is to arrange the wrench

so that the handle can be releasably locked

in its axial position.

20 With the above objects in view the inven-

tion consists essentially in the arrangement

and construction of parts hereinafter more

particularly described and later pointed out

in the appended claim, reference being had

to the accompanying drawing in which :

—
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25 Figure 1 is a perspective view of the com-

plete wrench showing the head situated

above the socket.

Pig. 2 is a sectional view through the

head end of the wrench and also through

30 the socket.

Fig. 3 is an inverted plan view of the

socket.

In the drawing like characters of refer-

ence indicate corresponding parts in the sev-

35 eral figures.

1 is the handle of the wrench which is

suitably shaped for gripping purposes. One

end of the handle is decreased in diameter as

indicated at 2, and to this end I secure in

40 anv suitable manner a fixed shank 3, which

has the forward end bifurcated or forked to

receive the upper end of the head 4 which is

pivotally fastened to the shank by a cross pin

5 passing through the forks.

45 The head has the lower end square in hori-

zontal section and the upper end of the head

is semi-circular as indicated at 6 and is pro-

vided at the top with a depression or indent

7 which is adapted to receive a catch 8 slid-

50 a))ly mounted in the shank and normally

pressed toward the head by the action of an

inserted spring 9.

This bitter arrangement is such that wlien

the handle 1 is swung into a position axially

alined witli the head the projecting end of 55

the catch will enter the indent and have a
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tendency to lock the parts so positioned.

The end of the catch is rounded so that upon

pressure being brought on the handle the

catch can be sprung out of the indent to 60

release it to swing sidewise.

This tool is especially provided for use

with wrench sockets 10 which have their up-

per ends squared as indicated at 11 to receive

the square end of the head and their lower 65

ends shaped to fit a nut. I might here state

that this socket varies in practice depending

upon the work and may have a hexagonal

opening such as shown at 12 or any other

sided opening depending on the type of nut 70

on which it is to be used.

A tool of this kind is particularly useful

where one has to get under a machine to do

the work, such as under an automobile. Af-

ter having placed the socket on a nut one 75

enters the head 4 in the socket with the

handle straight and then by swinging the

handle to the side can g^i considerable lever-

age to undo the nut.

In using the tool to start a nut the handle 80

is brought to a position such that it is axi-

ially alined with the socket and then by turn-

ing the handle around by a rolling action

between the hands, the work can be easily

accomplished. 85

What I claim as my invention is:

—

A wrench comprising a handle having a

bifurcated shank, a socket support having
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one end mounted and pivotally secured be-

tween the branches of the shank bifurca-

tions and the other end squared, a nut en- 90

gaging socket having a squared bore adajDted

to slidably receive the squared end of the

socket support therein, and means carried

by the handle and engageable with the

rounded end of the socket support to hold 95

the latter in different positions.

Signed at Winnipeg, this 23rd day of

September, 1920.

SAMUEL EAGLE.
In the presence of

—

GERALD S. ROXBURGH,
K. B. WAKEFIELD.

1920
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SAMUEL EAGLE, JOHN WILLIAM LANGS,

and PLOMB TOOL COMPANY, a corporation,

Appellants,

vs,

p. & C. HAND FORGED TOOL COMPANY,

a corporation,

Appellee,

KpptilnntB Srtrf

Appeal from the United States District Court for the

District of Oregon.

HONORABLE JAMES ALGER FEE, District Judge

THE ISSUES

Statement of the Case

This is an appeal from a decree adjudging in-

valid and void for lack of invention the single claim

of the patent granted to Samuel Eagle, patented

June 7, 1921, No. 1,380,643, for an improvement in

wrenches.
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The respective plaintiff-appellants are the in-

ventor, Samuel Eagle, an assignee of an interest

John William Langs, and Plomb Tool Company, a

corporation, licensee under said patent.

By stipulation entered into between the parties.

Plaintiffs' Exhibit 1 (T. 156-7), the corporate status

of the Plaintiff Plomb Tool Company stands ad-

mitted instead of denied, and the interests of the

various parties are evidenced by the exhibition of

the patent and instruments of conveyance thereof.

The Appellee P & C Hand Forged Tool Com-

pany, a corporation, admits due and legal notice of

infringement of said Eagle patent. Evidence was

admitted proving the receipt of a circular. Plain-

tiffs' Exhibit 7, (T. 125) in 1922, some three years

before Appellee commenced the actual manufac-

ture of their infringing wrenches ana of letters

addressed to Appellee by Appellants' attorney,

which letters it acknowledged (T. 150-1).

Infringement of the single patent claim is con-

ceded by Appellee, said confession being summar-

ized in Appellee's brief filed in the United States

District Court for the District of Oregon as fol-

lows :

"The issue in this case is simple. The

wrenches manufactured and sold by the De-

fendant—referring to both Defendant's Inter-

rogatory Exhibits A and A' and B and B'—are

in substance the same as the Eagle patent.

There is thus only one question invovled ; name-
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ly, does the structure defined in said claim in-

volve invention?"

The Patented Wrench

The Eagle v^rench has been termed in the trade

a flex-handle or hinge-handle wrench and comprises

a handle to one end of v^hich is secured a short

socket support having its free end squared. Said

socket support is pivotally mounted upon a pin

permitting the socket support angular movement

in a single plane. Slidably secured to the squared

end of said socket support is a standard socket.

A spring pressed pin bears against the pivoted

end of the socket support to hold the latter in

different positions. A standard socket is a hollow

shell having a non-circular bore, one end of said

bore being squared to fit said socket support and

the other formed to fit a nut to be turned by said

vvTench (T. 103). This structure is clearly shown

in the drawings which form a part of the Eagle

patent. Plaintiffs' Exhibit 2, (T. 33-36). The

purpose of said wrench and its function are set out

in the introduction of said patent, lines 7 to 19

inclusive, as follows:

"The invention relates to improvements in

wrenches and particularly to socket wrenches

and the principal object of the invention

is to provide a simply constructed and inex-

pensive and durable wrench which can be easi-

ly and quickly attached to the usual socket
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and is arranged so that the handle can be

brought to a position axially alined with the

socket or swung sidewise as occasion demands.

A further object is to arrange the wrench

so that the handle can be releasably locked in

its axial position.''

The manner in which said wrench is used is

diagramatically shown in Plaintiffs' Exhibit 7 (T.

125), and its features are described in said exhibit

as follows:

"This wrench has all the advantages of a

ratchet combined with a simplicity all its own.

It can be used in the most awkward places; it

fits and reaches any and all nuts and bolt

heads. When working at a bolt or nut which

permits only half a turn, the hinged handle

of the WTench can be brought through the

half turn, then swung over to the original

position and the full circle completed. When
it is impossible to get a half turn, the handle

stands straight away from the end of the

socket and is turned by means of a punch

through the holes provided, doing away with

the annoyance always encountered in a job of

this sort."

Prior Art

Appellee has cited as examples of the prior

art all of the patents cited by the Patent Office

in considering the application for patent which
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matured into the Eagle patent. These references

are as follows:

United States Patent No. 348,565, issued to I. J.

Mandeville, dated Sept. 7, 1886, entitled Combina-

tion Tool, identified as Defendant's Exhibit 'V (T.

49) ;

United States Patent No. 1,168,204, issued to

J. Helstrom, dated Jan. 11, 1916, entitled Wrench,

identified as Defendant's Exhibit "F'' (T. 65)

;

United States Patent No. 1,169,987, issued to

E. R. Miottel, dated Feb. 1, 1916, entitled Socket

Wrench, identified as Defendant's Exhibit "G" (T.

71);

United States Patent No. 1,209,658, issued to

0. F. Baltzley, dated Dec. 26, 1916, entitled Tool,

identified as Defendant's Exhibit "I" (T. 79)

;

In addition. Appellee cites and relies upon the

following patents:

United States Patent No. 820,185, issued to

John W. Edmands, dated May 8, 1906, entitled

Tool, identified as Defendant's Exhibit "D" (T. 53)

;

United States Patent No. 1,292,285, issued to

Mortimer J. Fairchild, dated Jan. 21, 1919, en-

titled Socket Wrench, identified as Defendant's Ex-

hibit 'T (T. 85)

;

United States Patent No. 952,435, issued to C.

Miller, dated Mar. 15, 1910, entitled Socket Wrench,

identified as Defendant's Exhibit "E" (T. 59)

;
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United States Patent No. 1,175,973, issued to

M. Miller and A. D. Burg, dated Mar. 21, 1916,

entitled Wrench, identified as Defendant's Exhibit

"ff' (T. 75);

United States Patent No. 1,302,197, issued to

M. Miller and A. D. Burg, dated April 29, 1919,

entitled Wrench, identified as Defendant's Exhibit

"K'' (T. 91),

Although all these patents are relied upon by

the Appellee as examples of the prior art, prin-

cipal reliance is had upon the Edmands patent.

Appellee, Defendant below, contends in its brief

filed in the District Court that the wrenches man-

ufactured by Appellants and by Appellee, which

are in substance the same as the Eagle patent, ^'are

also in substance the same as the prior patent to

Edmands''.

The Claim to be Construed

As has been pointed out, there is but one claim

in the Eagle patent which is set out immediately

below and the portions of said claim which are

not readable upon Edmands are printed in boldface

type, for the Court's convenience.

"A wrench comprising a handle having a

bifurcated shank, a socket support having one

end mounted and pivotally secured between the

branches of the shank bifurcations and the

other end squared, a nut engaging socket hav-

ing a squared bore adapted to slidably receive
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the squared end of the socket support therein,

and means carried by the handle and engage-

able with the rounded end of the socket sup-

port to hold the latter in different positions/^

Reference is had to the drawings in the Ed-

mands patent (T. 54). Said drawing discloses that

the Edmands' wrench comprises a handle which is

in one piece, and a socket head including a socket,

and a socket support which latter two elements are

integral. The socket head is pivotally mounted at

the end of the handle but is not secured thereto.

That is, said socket head is adapted to be detached

therefrom. Edmands has provided slotted ears

which when arranged in alinement with a flat-

tened surface of the pivot pin, permit the socket

head comprising the integral socket and socket

support to be disengaged. Thus, the handle in

Edmands is adapted to receive and operate with

a plurality of integral sockets and socket supports,

which can be detached from the handle. In the

Eagle patent, a similar range of adaptability for

nut sizes is accomplished by slidably disengaging

said sockets from the socket support and substitu-

ting sockets of different sizes. Thus in the Eagle

wrench a wide range of sizes is provided by the

slidable engagement of one of a series of sockets

with the socket support, while in Edmands a simi-

lar range of sizes is secured by disengaging the

entire socket head, comprising a socket with its

integral support, at the pivot connection with the

handle and substituting another socket head. This
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difference has resulted in the Edmands wrench

being substantially unknown in the art (T. 138),

while even Appellee^s counsel admitted outstanding

success for the Eagle wrench (T. 143).

Eagle Wrench Has Enjoyed Unusual Commercial

Success

M. B. Pendleton, general manager of Appellant

Plomb Tool Company, testified that his Company

has manufactured and sold between thirty-three

and thirty-four thousand wrenches embodying the

features of the Eagle patent (T. 38). "That would

be half of the wrench handle business offered to

the automobile mechanic trade'' by his Company.

This witness further testified (T. 40)

:

u* * * ^g ^^g manufacturing more wrenches of

the Eagle type than we are all of the other

handles put together, and the acceptance of

the Eagle type wrench by our trade has

rendered obsolete a great quantity of the solid

type wrenches * * *."

He was then asked whether their experience as

a manufacturer is the experience of other manu-

facturers competing with them, and he testifiod

that their experience was common throughout the

trade. He then testified (T. 40-41) as follows:

"There are approximately sixteen other

manufacturers competitive to the Plomb Tool

Company making wrenches of both Eagle and

other types, and this witness estimated that
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the annual manufactured volume of Eagle type

wrenches \vould run somewhere in the neigh-

borhood of 125,000 wrenches per year and that

if the experience of other manufacturers is

anything like the experience of Plomb Tool

Company, that v/ould be half of the wrench

handle business offered to the automobile me-

chanic trade. This witness then explained why
the Eagle type wrench has displaced the other

type of wrenches as follows:

"A. The reason that the Eagle type of

wrench has displaced the various types of

solid handled wrenches, is because a me-

chanic with one Eagle type handle can per-

form most if not practically all of the jobs

and operations which the other solid type

handles perform, and obviously a mechanic

will gladly buy one handle having a wide and

varied use, rather than buy a collection of

other type handles which involve expense

and inconvenience and duplication."

Mr. C. F. Carlborg, who has been a machinist

since 1900 and an automobile mechanic since 1905

and formerly a partner with Mr. Peterson (now^

president of Appellee P. & C. Hand Forged Tool

Company), which partnership was absorbed by the

P. & C. Hand Forged Tool Company, and v/hose

duties in Appellee corporation and previously in

said partnership were to handle the shop end of

the business and to aid in the design of tools,
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testified (T. 124) that he was familiar with the

Eagle patent and with the Eagle wrench and that

this type of wrench is generally called a flex-

handle or hinge handle wrench. This w^itness testi-

fied (T. 138)

:

"* * * that the defendant company manufac-

tured as many flex-handle wrenches as all

other types of handles combined, and that the

experience of the defendant company was the

same as the experience of the Plomb Tool

Company, as testified to by Mr. Pendleton."

This witness testified (T. 138) that in his ex-

perience as a mechanic from 1900 to the date of

trial he had never seen a wrench of the type

shown in the Edmands patent, nor of the type

shown in the Fairchild patent.

J. J. Buhler, called as a witness by Plaintiffs,

testified that he was the sales representative of

the Plaintiff Plomb Tool Company in Oregon,

Washington and Northern Idaho, and that he had

been a salesman since 1929, handling sales in Cali-

fornia previous to selling in the territory first

mentioned, and that prior to becoming a sales-

man he had been an automobile and truck mechanic

for approximately seven years repairing and over-

hauling tractors, trucks and making general re-

pairs; that he handled the general line of Plomb

tools, which included (T. 143) handles, wrenches,

standard sockets, ratchets, punches, chisels, etc.,

and that he sold them to jobbers and mechanics;
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that he did not stress any particular kind of tool,

but that "the tool game is mostly sockets and

handles''. The witness testified that he did not

carry any of the old style wrenches, such as T-

wrenches, speed wrenches, etc., but that occasion-

ally he sold a T-handled wrench when it was

ordered "out of the catalogue". The witness testi-

fied as compared with the ratchet wrench, T-

handles and L-handles adapted to the ordinary

socket set, the sales of the flex-handle were equal

to the sales of the other handles combined.

Appellee Is a Deliberate, Not An Inadvertent, In-

fringer of Appellants' Patent

It is not contended by Appellee that P. & C.

Hand Forged Tool Company developed its infring-

ing wrench unwittingly and without knowledge of

the Eagle patent. The uncontradicted testimony

of C. F. Carlborg, formerly vice-president and in

charge of the shop of Appellee's business (T. 124),

was that some three years prior to the time when
Appellee started manufacturing the flex-handle

wrench (T. 127) a friend from Salt Lake handed

him a pamphlet describing the Eagle flex-handle

wrench and socket and that said pamphlet was

substantially the same as Plaintiffs' Exhibit "7"

(T. 125) ; that they made up a sample of the same

general type of flex-handle wrench and in 1925,

which was three years later, they made a flex-

handle wrench with a straight handle and a forked,

bifurcated socket-holder device with a pin through
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it to make a hinge (T. 128) which was the start of

Appellee's hinge-handle wrench business.

Samuel Eagle, the inventor, testified (T. 37)

that the tool trade was acquainted with his in-

vention by his manufacture and sale of 1,000

wrenches in 1920, and a few in 1921, and that said

wrenches w^ere scattered over as wide a sales area

as he could to advertise the same.

Mr. M. B. Pendleton, the general manager of

Appellant Plomb Tool Company, testified how^ said

Company was advised of the Eagle wrench, stating

(T. 151-2) that about 1925 or 1926 a salesman

brought to the factory a drawing of a wrench

which was substantially the same as the Eagle

wrench; that some work was done in connection

with the type of wrench and finally in 1926 or

1927 the Plomb Tool Company began the manu-

facture of the Eagle wrench. He testified:

"We then continued our investigation on this

problem, and a series of events continued

wherein we were able to locate the patentee,

Samuel Eagle, after a great deal of difficulty,

and then entered into negotiations with him

to take out a license, because we felt that

inasmuch as we had begun the manufacture

of a wi^ench w^hich seemed to meet a very

great demand, and coincided with his wrench,

that we should do the right and honorable

thing by taking out a license. Meantime, how-

ever, we spent several hundred dollars in en-

gineering work.''
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It is not Appellee's contention that its infringing

wrench WAS developed from the Edmands'

wrench, but only that said development MIGHT

be made by a skilled mechanic.

The theory that with the Edmands wrench be-

fore him and a knowledge of all of the prior art,

a mechanic skilled in the tool art might conceive

and construct the Eagle wrench without exercising

the faculty of invention is not based upon actual

experience of any of the witnesses but merely upon

the opinion of several of Appellee's witnesses that

under said circumstances a skilled mechanic would

be able to so conceive and construct a flex-handle

wrench of this character. To support the theory

that the improvement made by Samuel Eagle and

defined by his patent claim was a mere mechan-

ical choice and did not involve invention, Appellee

called W. E. Kelly, an architect of Milwaukie,

Oregon, whose experience with mechanics con-

sisted of a course in steam engineering which he

took when he was quite young and in connection

with the making of patent drawings and the tak-

ing out of a few patents of his own (T. 95). This

witness' experience with tools was gained in con-

nection with the work of Appellee and he had no

practical experience except using a wrench of the

character of the Eagle wrench on his own car. He
had never worked at the trade of an automobile

mechanic (T. 103). This witness on direct exami-

nation testified (T. 97)

:
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"Q. Would there be any mechanical advant-

age in making these two parts, which are now
in one, in two parts; I mean in making the lug

and the socket in two separate pieces instead

of in one piece? Would there be any mechan-

ical advantage in that?

"A. I don't see any advantage at all; this

does anything the other will do."

Further on direct examination, this witness was

interrogated on this point as follows (T. 100)

:

"Q. With the Fairchild patent before you,

and with the Edmands patent before you, state

whether or not you would consider it difficult

for a mechanic to provide means in a wrench

for holding the movable socket support in dif-

ferent positions, I mean a spring friction pin,

or its equivalent?

"A. There is no provision made to hold the

Fairchild, where there is in the Edmands. The

support in the Edmands is very similar to the

"Q. Now if I asked you to design a wrench

which had socket holding piece, and to provide

means for holding that in different positions,

angular positions, with the knowledge of these

two patents before you, would you find any

difficulty in making such a wrench?

"A. No.''

On cross examination, this witness testified
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(104) that all of the parts in the Edmands wrench

are old devices of themselves except for their spe-

ific form, and qualified his statement that the Ed-

mands wrench would do everything the Eagle

wrench would by stating that the Edmands wrench

would not accommodate a standard socket without

an adapter (T. 105). This witness had previously

stated that the Eagle wrench would quickly wear

out. On cross-examination he admitted that his

previous statement was merely an estimate or

guess (T. 105) and that he had had no actual ex-

perience with these matters. He further testified

that he had never seen the Edmands wrench or

the Fairchild wrench in use in any place (T. 106).

The Edmands wrench in use further would in one

position have its head arranged so that it would

fall cff and that it was necessary when using said

wrench to arrange said head in this position. This

witness further testified that if the slot by which

said socket head is removed would be closed, it

would destroy its utility as a handle with a re-

movable head (T. 107).

Appellee then called R. N. Shinn, a machinist

who has had twenty-eight years' training includ-

ing apprenticeship and some additional supple-

mental training and testified (T. 108) that he did

not think there was any advantage in the Eagle

wrench over the Edmands patent. He further

testified (T. 108)

:

"Q. Now just look at the Fairchild patent,

defendant's exhibit J, and the model of the
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same, defendant's exhibit M. Now with the

Fairchild patent before you and the Edmands
patent before you, would you find, as a me-

chanic, any difficulty in providing in a wrench

a socket support, a male socket support or

square head, as they call it, as a means for

holding that socket support in different angu-

lar positions with respect to the nut?

"A. No trouble whatsoever.

"Q. What would you think of a mechanic

who found difficulty in making such a wrench?

"A. I w^ouldn't call him a mechanic.

"Q. State whether or not you find any ad-

vantage in the Edmands construction over the

Eagle construction?

^'A. Edmands over the Eagle; I don't see

there would be any great advantage, only the

cost of manufacture of the Edmands might be

a little cheaper."

This witness further testified (T. 111-112) that

he had used a wrench pretty much like the Ed-

mands' wrench some years before and bebuilt it,

but that this was a long time ago and the details

were not clear in his mind (T.116), and that said

tool had probably been forgotten by this time

except in his own mind (T. 117).

Further, on cross examination he was ques-

tioned closely with regard to the cost of producing

the Eagle wrenches and the Edmands type wrench.
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which latter wrench he had previously testified w^as

cheaper to manufacture. This witness explained

that the socket head for Edmands would be drop

forged (T. 113) while the little square socket sup-

port in the Eagle patent might be "milled out or

could be drop forged too''. He testified that he

never kept any cost accounts of tools and there-

fore could not give relative costs (T. 114), but be-

lieved that it would be easier to tool up for the

Edmands socket head. He could not give any

testimony as to the cost of tooling up, the time

necessary for said manufacturing process, or the

expense without quite a little bit of thinking of

that and study. He then retracted his statement

that tooling up and making dies for drop forging

would be cheaper than setting up the head for the

Eagle machine in the milling machine and then

states positively that it would cost more to tool

up for drop forging (T. 115) and that the Ed-

mands would cost most, but that he believed that

the cost of the Edmands socket head would be less

than the cost of the socket and the head in the

Eagle wrench, although he did not know the cost

of sockets (T. 116). He further testified that he

did not buy sockets; that he had never bought any
wrenches of the type of the Eagle wrench or of the

type exemplified by Defendant's Exhibit "BB"; that

he had not used tools for six or seven years.

Eagle Wrench Is True Invention

Opposed to said theories and faintly remem-
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bered incidents is the statement of Appellants'

witness M. B. Pendleton that the problem of pro-

viding a wrench which would produce the new

results desired and which was eventually solved

by the Eagle v^^rench occupied the attention of

many inventors and his own company as well ; that

during the period 1922 to 1929 it was his duty on

behalf of the Plomb Tool Company to interview

all inventors who came to the factory with ideas

for the improvement of mechanics' tools; that dur-

ing that period there was a repeated demand for

some improvement in handles which could be used

with the standard socket then in possession of

garage mechanics; that during that period the

Plomb Tool Company spent ^^a good many hundred

dollars'' attempting to devise some sort of a jointed

wrench which would meet the apparent demand.

He said that his connection with the Plomb Tool

Company began in 1918 and although it was not

his responsibility until 1922 to interview inventors,

he nevertheless saw them at the factory and ex-

amined various devices for the improvement of

mechanics' tools; that his experience prior to 1922

was the same as it was subsequent to that date so

far as the demand for a handle which could be

used with standard sockets was concerned (T. 151).

He summarized his opinion with regard to this

matter and testified (T. 152) that the Plomb Tool

Company adopted and continued to manufacture

the Eagle wrench because it met the requirements

of a good tool which involved four tests, namely:
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Inexpensive to manufacture, correct in design,

strong, and "fool proof. He further testified:

'*Q. Now, in view of all that work that you

were actually put to, what is your opinion as

a tool manufacturer whether, with the Ed-

mands tool before him, or the Fairchild tool

before him, or any other tool shown in the

patents, would a mechanic skilled in the art

think of making the changes necessary to pro-

ducing the Eagle patent?

*J* m 3JC «|C ^ ^C

"A. My opinion is, it would amount to in-

vention.

"A. That it would amount to invention, to

take the elements submitted and make an

Eagle wrench out of it. Obviously after the

Eagle wrench has been constructed it is easy

enough to look back and say that anybody can

do it, because hindsight is always easier than

foresight."

Appellant's witness Buhler testified on cross-

examniation as follows (T. 150)

:

"Q. Now taking the Edmands wrench, and

taking that piece off there, that socket piece,

and putting a hinge lug there, a male part,

will that involve any difficulty to an ordinary

mechanic?

"A. How do you mean put an ordinary lug?

"Q. Just take that piece off and replace that,
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and hinge permanently in place a male socket

holder, could an ordinary mechanic do that if

you asked him to?

"A. No."

Appellant's witness Carlborg testified that he

helped Mr. Peterson of the Appellee Company de-

sign tools (T. 124) and that after viewing the

circular (PI. Exh. 7—T. 125) describing Appellants'

wrench and after losing the picture (T. 127) he

did not reproduce said Eagle wrench but designed

a wrench having a handle and a socket support

lying alongside of each other rather than one

forked over the other and it was several years

later that they correctly reproduced the Eagle

wrench (T. 128) ; that Mr. Peterson of the Appellee

company then devised a new wrench which he con-

sidered an improvement upon the Eagle wrench

and obtained a patent on said change predicating a

claim of invention on said parts as modified (PI.

Exh. "8''—T. 129-134). This witness testified, how-

ever, that the Peterson patented wrench cost more

to manufacture as it took slightly more material

than the wrench made on the Eagle pattern and

would not operate in as small a space as would

the Eagle wrench (T. 135). This witness also re-

futed the testimony of Appellee's expert witness

Mr. Shinn with regard to the cost of producing

the Edmands wrench as compared to the Eagle

wrench. This witness handled the shop end of

Appellee's business (T. 124) and he testified that
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the Edmands wrench would cost at least twice as

much as the Eagle wrench (T. 136). He explained

the operations required to make the Edmands

wrench and compared them with the operations

required to make the Eagle socket support and a

standard socket and summarized by saying that it

required at least five more operations to make the

Edmands wrench than to make a standard socket

(T. 134). He testified that the socket support of

the Eagle wrench "is very inexpensive, requiring

just a short piece of square steel, that is made

semi-circular on one end, and a hole driven for

the ball." Previous to the introduction of the

Eagle wrench, this witness testified that (T. 137)

there were many places on the motors and chassis

of the car that required a wrench of special design

because there were places that were hard to get

at. He further testified (T. 138) that mechanics

generally spent lots of time on designing wrenches

that would eliminate this vast number of wrenches

and that he personally spent some time on this

problem himself. This witness also refuted the

testimony of Appellee's expert witness Kelly with

regard to wear of the Eagle wrenches and testi-

fied (T. 142) that breakage was a rare occurrence

and that he had been using wrenches of this char-

acter for the last three years, not every day but a

good deal of the time, and they are still as good as

ever and that none of said wrenches would wear
out in a year's time.
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The Tools Which the Eag^le Wrench Replaced

Mr. M. B. Pendleton, general manager of plain-

tiff Plomb Tool Company, testified (T. 39)

:

"A. Yes. In the early days of my manu-

facturing experience we customarily manufac-

tured for the garage trade, garage mechanics'

use, various types of solid handled wrenches,

such as the L-wrench, the T-wrench, the solid

speed handled wrench, and wrenches having

various bends and shapes to get around natural

obstructions in the repairing of an automobile.

"Q. Prior to your starting manufacture of

the Eagle wrench, these wrenches took care

of all the needs of the automobile mechanic, is

that true?

"A. Yes; those w^re the wrenches that were

necessary to perform the work that an auto-

mobile mechanic was required to do, and we
made a very large number of these wrenches

in various shapes and sizes; obviously every

handle had its own socket as a part thereof,

and there were a great many of the solid

handled wrenches required to perform the

work.

"Q. You say each handle had its own
socket?

"A. As manufactured by us, they were all

one-piece tools, with whatever shaped handle

the case required, and with this opening at-
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tached thereto, to the solid piece.

"Q. Did you or did you not manufacture

handles which were adapted to be used with

sockets?

"A. Yes, we also manufactured handles to

be used with sockets, and which were separate

yet the handles themselves had to follow the

same general shape as did the original solid

wrenches with handle and socket all in one.

''Q. When you speak of a T-wrench and an

L-wrench, you speak of the shape of the

handle as they resemble a capital letter ^U

or a capital letter T'?

"A. Yes.^'

C. F. Carlborg, a witness for Appellants testi-

fied (T. 137):

That he was familiar with the use of wrenches

of the character of Edmands and Eagle wrenches;

that his first experience with wrenches was as an

automobile mechanic; that at said time automobile

mechanics had sockets which consisted of a handle

with right and left hand ratchets and a number of

sockets made out of pressed steel; that garage me-

chanics at that time had T-handle wrenches made
by blacksmiths; that the average mechanic from

about 1915 to 1920 and later possessed as high as

150 pounds of wrenches, aggregating about 100

wrenches; that it was necessary to have this num-
ber of wrenches in order to do the work in dif-
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ferent places on motors and the chassis of auto-

mobiles. Mr. Carlborg testified that one wrench

would not suffice because there were nuts and bolts

of different sizes and that certain operations re-

quired wrenches of special design. Respecting this

latter matter, he said (T. 80)

:

"A. There were places on the motors and

chassis of the car that required a wrench of

a special design, because there were places

that were hard to get at."

The witness testified that since the introduction of

flex-handle wrenches the average automobile me-

chanic is not required to possess as many wrenches

as formerly because the flex-handle wrench, with

a set of sockets is capable of being used on most

of the work done on a motor; that about three flex-

handles of different sizes and about 26 sockets were

sufficient for the average mechanic at the present

time. He stated that prior to the introduction of

the flex-handle wrench the average mechanic was

required to purchase from $200 to $250 worth of

wrenches.

J. J. Buhler, salesman for plaintiff Plomb Tool

Company, testified (T. 143) that when he worked

for the General Petroleum Company as a mechanic,

from 1922 to 1929, there was in use solid wrenches

of various kinds, standard sockets for which

handles were specially made in order to make them

usable in difficult places. Buhler testified that

during the period he was employed by the Gen-
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eral Petroleum Corporation a good mechanic who

took pride in his work would have possibly 200

wrenches whereas an indifferent mechanic would

have 25 and borrow other needed tools from other

employees. He testified that the first flex-handle

wrench he saw was in 1928 and that following the

introduction of this wrench practically every em-

ployee in the shop at the General Petroleum Cor-

poration bought from one to three of these

wrenches. He testified further:

"Q. Did they, or didn't they, discard their

old wrenches ?

A. Yes, pretty much so."

He said that there were approximately 30 me-

chanics regularly employed and that they all

adopted the flex-handle wrench.

This witness further testified (T. 146) that the

average mechanic prior to the introduction of the

flex-handle wrench had an investment of from

$250 to $300 in tools. He testified that in some
shops, in Ford shops particularly, mechanics now
are instructed to discard obsolete handles and to

confine their tools to sockets and flex-handles.

The New Result Attained By the Eagle Wrench

As has been pointed out, the Edmands' wrench
differs from the Eagle wrench in that the Ed-

mands' wrench is provided with an open slot which,

when it becomes in registration with a flat portion

of the pivot pin in the handle of the wrench,
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permits the socket head to slide laterally from the

handle and to drop off. This is not so in the Eagle

wrench because the socket support is secured to

the handle and cannot be removed without driving

out the rivet which secures said socket support

in place and which constitutes the pivot pin (T.

139). The alinement of said parts occurs at one

operative position of the Edmands' wrench as was

admitted on cross examination of Appellee^s wit-

ness Kelly (T. 106) and when this occurred the

wrench would not constitute a flex-handle wrench

because it would lock or drop off in this position,

as was testified by Appellant's witness Buhler (T.

150). This witness also testified with regard to the

Edmands' wrench (T. 147)

:

"A. Exhibit 'AA' when that hinge is down,

is more or less, seems sloppy, that is, a lot of

lost motion; I don't believe if you are holding

something in one hand, and try to hinge it

down to advantage, you could do that; you

might have to take two hands; it seems to

kind of catch in the slides out a little ways.

In other words it don't come back all the way
here, like this; you can't hardly move it, it

locks that way."

Appellants' witness Buhler testified that the

Eagle wrench had two advantages: (1) that it was

a one-handed wrench and (2) that it was adapted

to use standard sockets (T. 148). He testified that

the Edmands' device was not adapted to use stand-
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ard sockets because there is no place to put stand-

ard sockets and that a mechanic understood what

a standard or usual socket was, it being a socket

with a non-circular hole extending through it, one

end fitting the nut and the other fitting the socket

support (T. 149). He further testified that the

Edmands' wrench could not be used with one hand

(T. 149) :

"You would have a hard time using it with

one hand, to get any speed or anything out

of it; also he would be afraid it would drop

off in using it in this position on a manifold,

unless you happened if you were working in

the dark, or unless you were watching real

close, you would be picking this thing on and

off all the time; it would be bothering."

Appellants' witness Pendleton summarized the

new results attained by the Eagle wrench as fol-

lows (T. 42):

"A. The special features of the Eagle wrench
comprise the simplest, most inexpensive to

manufacture, least trouble type of flex-handled

wrench that has yet been conceived, and it

makes possible the use of the handle in con-

nection with sockets common to the automo-
bile industry."

This witness again summarized the advantages and
the new results attained by the Eagle wrench (T.

155) as follows:
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Q. What in your opinion is the main ad-

vantage of the Eagle wrench over the refer-

ences cited by the defendant as prior art?

Can you say that in a few words, what ad-

vantages ?

"A. The chief advantages are two-fold. One

is that the Eagle wrench is a one-handed

wrench, and second, that the Eagle is designed

to be used with the usual standard sockets in

possession of the trade."

Opinion of Trial Court

Judge Fee, in his opinion said:

"Since that time there have grown up the

use of interchangeable standard sockets which

are spoken of by the witnesses. Into these

devices handles are mounted and held by fric-

tion, just as is exemplified in the Eagle patent.

*When one looks at the Edmands^ patent

and considers the extensive use to which the

standard sockets had been placed before plain-

tiff's patent was applied for, it is inconceiv-

able that anyone, whether mechanical or not, if

informed of the need of adapting the patented

device to the use of the standard socket, could

not have evolved the Eagle patent. (135)."

GROUNDS FOR REHEARING

The plaintiffs below respectfully petitioned for

a rehearing for the following reasons:
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(1) That the Court erred in holding and de-

ciding that the single claim contained in the United

States Patent No. 1,380,643, granted June 7, 1921,

to Samuel Eagle, which is the patent litigated

herein, must be held invalid upon the references

cited and upon the examples of the purported prior

art submitted by the defendant.

(2) That the Court erred in holding and de-

ciding that the fact that several of the elements

set out in said claim are old and that several sub-

combinations of said element are old, and there-

fore the single claim of said patent must be con-

strued to have very narrow scope, or to be con-

strued to be of doubtful validity.

(3) That the Court erred in holding and de-

ciding that the Patent Office made a finding that

''The socket support of plaintiff's claim with the

squarred end is equivalent to an element in the

Mandeville Patent consisting of a shank provided

with a square nut-receiving chamber, and also is

equivalent to the element in the Miottel Patent

shown as a recessed socket support. In other words

the squarred male element was held an equivalent

of the recessed female element.''

(4) That the Court erred in holding and de-

ciding that the effect of a preliminary action of

the Patent Office, which preliminary action was
modified or set aside by a following final or dif-

ferent action, can have any binding or persuasive

effect upon this Court in construing said patent.
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(5) That the Court erred in holding and decid-

ing that the final statement of the applicant, who

was later the patentee of the patent involved in

this litigation, did not succinctly point out the

exact patentable features involved in his patented

invention, namely:

"The two claims now presented for consid-

eration are thought to be allowable, inasmuch

as none of the references show a socket sup-

port in the form of a solid body having one

end pivotally secured to the handle, and the

other end adapted to be slidably received in the

bore of the nut engaging socket. With this

construction applicant needs no fastening

means for holding the socket support and the

socket together, depending merely upon the

frictional engagement between the parts.

"The references also fail to disclose a socket

support or a socket assembled together and

held against relative pivotal movement, the

socket support being pivotally secured onto the

handle and adapted to be held at various posi-

tions with respect thereto."

It is to be noted that the underlining is not in-

cluded in the citation but is added for the purpose

of emphasis in this petition.

(6) That the Court erred in holding and de-

ciding that the Edmands' patent, which was not

cited as a reference by the Patent Office but was

cited by defendant as a purported example of the
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prior art, shows any feature or element not shown

in the references cited by the examiner, or that

defendant contends that said Edmands Patent

shows any feature or element not thus shown;

that is, that said patent cited by defendant is a

disclosure of anything not shown in the references

relied upon by the examiner when acting upon the

Eagle application.

(7) That the Court erred in holding and de-

ciding that the specific feature "The Edmands

patent has the same features except that the socket

support and the socket itself are in one piece and

are adapted to be removed from the pivot pin when

the eye is opposite to one edge of the lug", under-

lining not being present in the Court's opinion but

being included in this petition for the purpose of

emphasis, does not constitute that quality of in-

vention to lend patentability to plaintiff's advance-

ment in the art to which said patent is directed.

(8) That the Court erred in holding and de-

ciding that the fact that in some operations or

uses of the two wrenches, namely the Eagle wrench

and the Edmands' wrench, which are being com-

pared, are similar, is not controlling because there

are other new results not attainable by the use of

the Edmands' wrench, these results being:

1. The Eagle wrench is adapted to accommo-

date a number of wrench sizes and said accom-

modation is permitted by the use of standard sock-

ets, which are removable from their socket sup-
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ports, while in the Edmands^ wrench said accommo-

dation is possible only by the use of a number of

integral wrench heads, each of which WTench heads

will drop off in one position, and thus the Ed-

mands^ wrench is not a one-handed wrench for the

reason that one hand must be used in said position

to hold said wrench head in place upon its handle;

that if the eye of a particular wrench head is

closed to make it pivotally secured to the handle,

it is not capable of being removed for the purpose

of substitution, which is the principal purpose of

the Edmands' invention and which is the only

purpose which would tend to give it any com-

mercial value whatsoever.

2. The Edmands' wrench is not adapted to ac-

commodate standard sockets, but said wrench

heads being integral structures must necessarily

command a higher price and involve special man-

ufacturing tools and processes.

(9) That the Court erred in holding and decid-

ing that the wide-spread use of standard sockets

followed the date of the Edmands patent in 1906,

rather than preceded it.

(10) That the Court erred in holding and de-

ciding that the steps taken by the patentee Eagle

were apparent and were the result of a need

sprung up and which was easily and quickly solved,

said holding being contrary to the undisputed testi-

mony that the Plomb Tool Company, one of the

plaintiffs, spent years in attempting to solve this
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problem and the witness Carlborg who was in the

employ of the defendant corporation at the incep-

tion of the infringing manufacture and sale com-

plained of in the complaint, could not duplicate the

Eagle wrench even after it had been illustrated to

him.

ASSIGNMENTS OF ERROR

The District Court permitted the petition to be

filed and orally submitted, but denied said petition

and plaintiffs below filed the following assignments

of error:

(1) Because the District Court adjudged and

decreed that the improvement described and

claimed in claim one in the letters patent of the

United States granted to Samuel Eagle June 7,

1921, number 1,380,643, for an improvement in

wrenches, and in which patent plaintiff John Wil-

liam Langs holds an undivided interest and in

which patent the Plomb Tool Company holds an

exclusive license, did not involve invention and that

said claim is invalid and void.

(2) Because the District Court failed and re-

fused to adjudge and decree that said Samuel Eagle

invented a new, useful and patentable improvement

in wrenches, duly defined and claimed in said claim

one of said letters patent.

(3) Because the District Court erred in not ad-

judging and decreeing that said claim of said
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letters patent is valid, that the defendant infringed

the same, and that the plaintiffs in their respective

relations under said letters patent are entitled to

relief from said infringement as prayed for in the

bill herein.

(4) Because the said decree of the District

Court is in prejudice of the substantial rights and

equities of the plaintiffs in the premises.

ARGUMENT AND AUTHORITIES

Summarized Contentions

In order to keep conveniently before the Court

the various issues bearing upon Appellee's defense

of lack of invention, they might be summarized

as follows:

(1) The defense of lack of invention is based

almost solely upon the v^rench disclosed in the

Edmands' patent. It is not contended that the

Eagle patent is void for lack of novelty over the

Edmands' patent, but that the differences between

the Eagle wrench and the Edmands' wrench do not

define a patentable invention. Judge Fee, in his

opinion, pointed out that the differences between

said wrenches are that "the Edmands' patent has

the same features except that the socket support

and the socket itself are in one piece and are

adapted to be removed from the pivot pin when

the eye is opposite to one edge of the lug".

(2) The Edmands' patent was issued in 1906.



vs. R & Q. HAND FORQED TOOL COMPANY 35

The Eagle patent in question issued in 1921, there-

fore a period of over fifteen years elapsed between

the issuance of the two patents.

(3) It is not contended by the defendant below

that anyone perceived or conceived that the diffi-

cult problem of providing a wrench (1) adapted to

accommodate a number of nut sizes and (2) ad-

justable sufficiently to avoid obstructions in the

use of such a wrench about an automobile, for

example, could be attained by modifying the old

Edmands' wrench so that all of the parts would

be tied effectively together and constitute a one-

handed wrench, and so that it could use standard

sockets.

(4) The Edmands' wrench represents merely a

paper patent and no one seriously contends that

said wrench proved practical or useful, and it

never took its place in the art as a useful tool.

That is, the issuance of the Edmands' patent had

no effect upon the state of the art except that it

was a development which was called to the atten-

tion of the art by the issuance of a patent and

was practically ignored by said art.

(5) The ignoring of the Edmands' wrench by

the art was not mere lack of appreciation thereof.

This is most conclusively demonstrated by the fact

that the defendant below could have adopted said

wrench and used it without fear of infringement

when it entered the wrench field with a fiex-handle

wrench in 1924, because at that time the Edmands
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patent had expired and was public property.

(6) The need for a flex-handle wrench was not

one which sprung up due to any sudden change in

the art, but the need for a wrench of this character

was appreciated by the art for a long period of time

and during this entire period manufacturers and

mechanics in the field attempted actively to devise

a wrench capable of attaining the result produced

by the Eagle wrench.

(7) This problem was troublesome and import-

ant to the art, as is demonstrated by the fact that

as soon as the problem was solved by the patentee

Eagle, the wrench immediately was adopted until

over one-half of the wrenches sold, or approxi-

mately 125,000 annually, were Eagle flex-handle

wrenches.

(8) The field in which the flex-handle Eagle

wrench has its greatest application is in the auto-

mobile repair business. This has occupied the at-

tention of many thousands of mechanics and tech-

nical engineers and so it is proper to assume that

greater attention was paid to the problem of satis-

fying the need than if the art were one in which

the need was evident to only a few persons. In

this regard, the Edmands' patent was directed to

the same art (T. 56, lines 13-18). In other words,

the Eagle wrench was adapted to solve a known de-

ficiency in the art, not that the art was modified

and new tools were designed to accommodate said

modification.
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(9) Each mechanic in the art had a personal

and selfish reason for devising such a wrench, be-

yond his natural desire to create, because wrenches

of this character were purchased by the mechanic

personally. It was necessary for each mechanic to

provide himself with from twenty-five to two hun-

dred solid handle wrenches of the reasonable value

of several hundred dollars to produce the same re-

sults attained by from one to three different sizes

of Eagle flex-handle wrenches and a set of stand-

ard sockets.

(10) When the Eagle wrench was devised and

introduced into the art, its commercial success and

its adoption and acceptance was instantaneous and

its infringement by defendant below demostrates

what the art, including this infringer, thought of

said improvement.

(11) The Eagle wrench is now standard equip-

ment with automobile mechanics and they aband-

oned their other tools which they had previously

used.

(12) The Appellant Plomb Tool Company ack-

nowledged its infringement of the Eagle patent

and secured a license thereunder, while the Apellee

deliberately infringed and refused to discontinue

infringement upon receipt of notice.

(13) Defendant below. Appellee herein, sets up

its defense of lack of invention based not upon its

own experience, nor upon the experience of anyone

else, but only upon a theory of what might have
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been done if

(a) Someone had perceived that the solution to

this vexing problem of providing a multi-purpose

wrench could be achieved by a flex-handle wrench

with standard sockets;

(b) Someone had conceived that this result

could be accomplished with a handle comprising

two parts not merely joined by a simple axial

pivot, one short section of said handle constituting

a support for standard sockets and held against

free rotation about its pivot axis by a spring-

pressed member, so that the other portion of the

handle might serve as an effective lever when ar-

ranged at an oblique angle with said socket sup-

port, as well as a flexible member, to avoid obstruc-

tions.

(c) Someone had reduced it to practice by in-

corporating such a structure in a wrench having

the function and result of the Eagle wrench, as is

set out in the single claim of the Eagle patent.

(14) Appellee herein sets up its theory of lack

of invention in the face of its own unsuccessful ex-

perience in attempting to devise a wrench to meet

the diflficulties encountered. Its own wrench de-

signer, even after having pointed out to him the

perception that a solution was possible to said

problem and the correct conception, was unable to

reproduce said wrench from memory in an efficient

manner. Also, the president of P. & C. Hand

Forged Tool Company, Appellee herein, in an at-
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tempt to avoid direct infringement and to improve

upon the Eagle wrench, devised a modification

thereof and secured a patent thereon, but still

manufactured the Eagle type wrench in its iden-

tical form as claimed in the Eagle patent.

What Constitutes Invention

As was said by Justice Brown in McClain v.

Ortmayer, 141 U. S. 419, 427, 12 Sup. Ct. 76, 35

L. Ed. 800, the word "invention'' "cannot be defined

in such a manner as to afford any substantial aid

in determining whether a particular device in-

volved an exercise of the inventive faculty or not".

The act of inventing, however, consists of three

definite steps. The authoritative work of Robinson

on Patents, Vol. 1, page 116, paragraphs 77 and 79,

points out these steps as follows:

1. The perception of a need;

2. The conception of a mode of attainment;

and

3. Reduction to practice.

The first two steps of "what to do" and "how

to do it" are mental acts and the last step of

physically making or performing the operation is

a physical act.

"Section 77. Inventive Act Twofold: Mental

and Physical. Every invention contains two

elements: (1) An idea conceived by the in-

ventor; (2) An application of that idea to the
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Production of a practical result. Neither of

these elements is alone sufficient. An unap-

plied idea is not an invention. The application

of an idea, not original with the person who
applies it, is not an invention. Hence, the in-

ventive act in reality consists of two acts; one

mental, the conception of an idea; the other

manual, the reduction of that idea to practice.

It is especially in the mental act that the ques-

tions which confront us find their answer.

"Section 79. Mental Part of Inventive Act

Includes a Conscious Perception of the Idea

Generated by the Creative Faculties. More-

over, no exercise of the creative faculties can

form a part of the inventive act, unless the

idea resulting from such exercise is fully

apprehended by the mind of the inventor. To

create by accident without a recognition of the

fact or nature of his own creation, and conse-

quently without the power to repeat the same

creative act, is not invention. While previous

intention to create in this especial form, or

even to create at all, is not required, it is

essential to the inventive act that the inventor

should not only conceive, but should also

perceive his original idea, and should do both

so clearly as to make this idea an actual addi-

tion to his fund of knowledge, and to be able

to communicate it to the public."

Robinson on Patents, Vol. 1, p. 116, 121.
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The familiar analogy between the performing

of an inventive act and the discovery of a path

to a desired goal illustrates these respective steps.

It is necessary not only to be looking for a

path (perception of a need), and to forecast its

location (conceive the mode of attainment), but

it is necessary also to blaze, construct and traverse

such path (reduce to practice) in order to complete

said discovery (invention).

Robinson adds:

"Section 80. Mental Part of Inventive Act

Complete Only When the Idea Generated is

Sufficiently Developed for Practical Applica-

tion. Again, the idea in which this exercise

of the creative faculties results must be com-

plete and capable of practical application. To

recognize a public want, to entertain vague

notions of some mode in which that want may
be supplied, to put forth efforts which ap-

proach, however nearly, to the solution of the

problem and yet leave it unsolved are not

enough. Such operations never pass beyond

the line of mere conjecture or of unsuccessful

experiment. They create nothing; and though

they tend to stimulate and aid creative genius,

they are in themselves useless both to the

inventor and the public. To him alone whose

mind conceives the perfect, practical, operative

idea,—that idea which when embodied in tang-

ible materials, will accomplish the desired re-
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suit,—belongs the right of the inventor and

the credit of performing the inventive act.

"Section 83. Mental Part of Inventive Act

Complete Whether Prolonged or Instantaneous.

The law draws no distinction between those

operations of the creative faculties which man-

ifest themselves in long-continued study and

experiment, and those which reach their end

by sudden intuition or apparent accident. Here

also is a region in which human knowledge is

at fault. Indeed, it may well be doubted

whether the creative act is ever otherwise than

instantaneous and intuitive, and whether re-

search and reflection ever do more than clear

the way for, and dispose the mind toward

those sudden apprehensions of the truth to

which in literature and the arts we give the

names 'invention' and 'discovery\ The law

does not attempt to settle questions which thus

lie beyond the reach of mental science. When-

ever the creative faculties have evidently been

at work, it inquires neither as to the method

nor the duration of their exercise. The patient

labors of a lifetime, the unpremeditated flash

of an original thought upon the mind, the rev-

elation made to an appreciative intellect by

some trivial accident, all stand upon an equal

footing both in character and merit, and are

entitled to the same reward.

"Section 84. Mental Part of Inventive Act
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Complete Though Aided by External Sugges-

tions. Nor does the law take notice of the

aid which the inventor has derived from the

suggestions, writings, or experiments of

others, provided the creative act be truly his.

Unless the idea which constitutes the spirit of

his invention has been obtained by him from

other persons, complete and capable of prac-

tical application, it is his own creation and not

theirs, however closely their imperfect notions

may approach to his. The law can draw no

line between the ideas suggested to his mind

by such external objects, and those which his

mind generates from these suggestions. It

can look only to the words and things from

which his ideas may have been derived, and

if it cannot find in them, apparent to the public

view, the entire original idea as claimed by

the inventor, it does not venture to dispute his

right.

"Section 85. Mental Part of Inventive Act

Complete Though the Idea Generated Be of

Small Value. Lastly, the magnitude of the

results which flow from the inventive act fur-

nish no test by which its merits are deter-

mined. The advance made by the inventor may
be slight, the benefit conferred upon the public

may be small, but though these considerations

influence the recompense which he eventually

receives, they do not affect the intrinsic char-

acter of the creative act. The exercise of the
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inventive faculties in the production of a prac-

tical result having been once conceded, the

degree and quantity of inventive skill which

it involves are immaterial. It falls within the

purview of the law as an invention, and is

entitled to the same protection as if it were

the most important of discoveries."

Following the analogy, previously indicated, it

might be said that it is not necessary that the

discovered path leads through an unchartered

wilderness (pioneer patent). But on the other

hand, it might follow along a maze of well-beaten

paths (crowded art) utilizing a portion of each

intersecting path (combination of old elements)

to arrive at the desired goal. We cannot measure

the path to see whether it exceeds a given pre-

determined length (the amount of change), nor

can we consider the fact of whether the discoverer

of said path was inspired (flash of genius) or pro-

duced said discovery by the more time-consuming

method of trial and error (experimental processes)

to find a yard stick to measure the quality of the

discovery (invention).

All of these simple steps, as applied in this

homely analogy, have been clothed in legal termi-

nology, particularly applied to patents, until it

some times seems that elementary principles are

forgotten or ignored. This fact was recognized

by Robinson (supra) as early as 1890, and revert-

ing to elementary principles, as outlined by this
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learned and authoritative writer, is of assistance.

Prefacing the portions set out above, Robinson

says

:

"Section 73. Difficulties of the Subject

Caused by Failure to Apprehend the True

Nature of An Invention. In discussing these

topics we shall encounter certain difficulties,

inseparable from any system of positive law

which attempts to regulate matters relating

to imperfectly understood mental or physical

facts. Such systems are not the development

of evident and necessary truths, but are built

up through the interpretations given by the

courts to the terms in which the arbitrary will

of the legislative body is expressed; terms not

always carefully selected, nor accurately adapt-

ed to the subjects which they are intended to

control. In all such cases, the nature of the

fact to which the law relates, as well as the

reason of the law and the principles by which

its application must be governed in order that

the system may be permanent and beneficial

to the state, are of gradual and late discovery;

and the efforts of the courts to grasp and

formulate them are characterized by many ap-

parent contradictions, by much uncertainty of

language, and by the frequent confusion of

ideas which are, in themselves, essentially dis-

similar. These difficulties are perhaps less for-

midable in the present system than in any

other, owing partly to its narrow limits, partly
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to the fortunate expressions which are con-

tained in both the American and English stat-

utes, but they nevertheless exist; and hence, in

the examination of the text-books and reported

cases, the exercise of constant caution becomes

necessary, lest by the overlapping and inter-

lacing of propositions which are really distinct,

or by the substitution of the rules governing

one branch of the subject for those which prop-

erly control another, the reader should be

needlessly misled. To remedy as far as pos-

sible these evils, our own examination of the

system will begin with an endeavor to ascer-

tain the nature and essential attributes of an

invention/'

Following this analogy, w^e might consider the

starting place of said path and the location of the

old paths, the state of the art; the travelers and

those interested in travel along this path, or along

the previous paths, those skilled in the art; the

search for the new path, perception; the forecast-

ing of its eventual location, conception ; the demon-

stration of its location and the feasibility of travel-

ing along said path and the blazing and construc-

tion thereof, reduction to practice. The grant of a

franchise covering the right-of-way along said path

might be compared to the grant of letters patent;

the various integral portions of the path might be

considered the elements of the claimed invention,

and all of the right-of-way, or the entire path

might be considered the combination claimed; the
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amount of eventual travel over the right-of-v^ay

might be compared to the commercial success of

the invention and trespass over said right-of-way

compared to infringement and so on through the

entire terminology as applied to patents.

Therefore, the three component parts or steps

in the creation of an invention, namely, (1) what

to do, or perception; (2) how to do it, or concep-

tion, and (3) the doing of it, or reduction to prac-

tice, are of equal importance in producing an in-

vention.

Invention might thus be described as a stool

resting upon the three legs, perception, conception

and reduction to practice. Each is of an import-

ance equal to that of either of the others and

must support equal weight. Therefore, if one leg

were missing there would be no support given by

the other two legs. Perception and conception

without reduction to practice does not represent a

complete invention. It likewise would be improper

to consider the inverse of this premise in measur-

ing invention—namely, first presuming that you

have a stool with two legs and then measuring

how difficult it would be to fashion and fit the

third one. Likewise identity of invention is pres-

ent only when devices have the identical or equiva-

lent structure, function and result and when they

are directed toward the solution of the same prob-

lem. That is, two stools being compared must each

have all three legs and must look alike, act alike,

and produce the same result.
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It is therefore erroneous to stress the physical

step over the mental steps in testing whether or

not an invention has been made, for frequently

" It often requires as acute a perception of

the relation between cause and effect and as

much of the particular intuitive genius which

is a characteristic of great inventors, to grasp

the idea that a device used in one art may be

made available in another, as would be neces-

sary to create the device de novo, and this is

not the less true if, after the thing has been

done, it appears to the ordinary mind so simple

as to excite wonder that it was not thought

of before/
''

Potts V. Creager, 155 U. S. 597, 608, 15 Sup.

Ct. 194, 198, 39 L. Ed. 275.

The line of defense adapted by Appellee herein

is strinkingly similar to that urged by the defend-

ant in Carnegie Steel Co. v. Cambria Iron Co., 185

U. S. 403, 446; 46 L. Ed. 968, 989, which commented

upon the opinion of Mr. Justice Bradley in Loom

Co. V. Kiggins, 105 U. S. 580, 591: 'But it is plain

from the evidence, and from the very fact that it

was not sooner adopted and used, that it did not,

for years, occur in this light to even the most

skillful persons. It may have been under their

very eyes, they may almost be said to have

stumbled over it; but they certainly failed to see it,

to estimate its value, and to bring it into notice

* * * Now that it has succeeded, it may seem very

plain to any one that he could have done it as well.
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This is often the case with inventions of the great-

est merit. It may be laid down as a general rule,

though perhaps not an invariable one, that if a

new combination and arrangement of known ele-

ments produce a new and beneficial result, never

attained before, it is evidence of invention/

The fallacy of a defense to establish the pres-

ence or lack of invention upon the ease or difficulty

of the reduction to practice is that it first must be

assumed that the two mental steps in the act of

inventing have been done, namely:

(1) That someone perceived that there was a

need of forming the combination covering the

patented structure; and

(2) That some one conceived that said end

could be attained in some definite manner. After

it has been pointed out that there is a need for

doing something and that it can be done in a

certain manner, many persons can follow the sug-

gestion made to reduce said device to practice.

This is nicely put by Mr. Pendleton (T. 152)

:

"It would amount to invention, to take the

elements submitted and make an Eagle wrench

out of it. Obviously after the Eagle wrench

has been constructed it is easy enough to look

back and say that anybody can do it, because

hindsight is always easier than foresight."

This might be compared to the average problem

which must be first perceived and a satisfactory
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structure conceived by an engineer and plans pro-

duced for accomplishing the desired result. After

a structure has been devised and blue-prints made
for producing said structure, any mechanic of ordi-

nary skill can follow the plans as incorporated in

a blue-print thus merely following the suggestions

of the designer.

Following the analogy between the inventive

act and the discovery of a path to a desired goal,

the trail builder is not given the advantage of

having pointed out to him the probable route he

is to follow and given the assurance that following

said general route he will successfully attain his

goal. Said trail builder on the other hand, after

he has completed the first step of perceiving that

there is a need for a trail between his starting

place and his goal, must seek out some successful

path to said goal along some line and with the

hope that he will eventually be able to find a path.

There may be a maze of intersecting paths leading

to other goals, there may be other and different

paths leading to the same goal. If the path or

route considered as a whole is new, and novelty is

not an issue in this case, and said path leads from

the starting point to the goal in a new and better

manner and thus produces a new and beneficial

result, said route will be considered a new path

independently of whether it traverses portions of

intersecting paths leading to the same or to differ-

ent goals, or whether it is directed across un-

marked territory. In the present case, it is not
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a proper test for invention to consider the Eagle

wrench as a completed invention, then to compare

it with every previous example of the prior art

and independent of the results or functions of the

various examples of the prior art, and then to

select the device having the greatest similarity

thereto and to point out the various changes and

modifications which might be made and to predi-

cate invention upon the ease or difficulty with

v/hich said changes can be made. That would be

hindsight rather than foresight. The proper test

is to determine whether anyone has perceived the

need of making said changes, had conceived a mode

of accomplishing the end desired, and has accom-

plished said end.

"Patentability has often been found *in dis-

covering what is the difficulty with an existing

structure' and correcting the same, even

though ^the means' are old and their mere

"adaptation to the new purposes involves no

patentable novelty.' Meihle, etc., Co. v. Whit-

lock, 223 Fed. 647, 650, 139 C. C. A. 201. Hind-

sight, or wisdom after the fact, has always

been looked upon with disfavor; e.g., Faries

Co. V. Brown, 121 Fed. 547, 550, 57 C. C. A.

609."

Kurtz V. Belle Hat Lining Co., 280 F. 277.

The same line of attack was commented upon

in Potts V. Creager, 155 U. S. 597, 15 Sup. Ct. 194,

39 L. Ed. 275:
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"And this is not the less true if, after the

thing is done, it appears to the ordinary mind
so simple as to excite wonder that it was not

thought of before. The apparent simplicity of

a new device often leads an unexperienced per-

son to think that it would have occurred to

any one familiar with the subject; but the de-

cisive answer is that, with dozens and perhaps

hundreds of others laboring in the same field,

it had never occurred to anyone before. The
practiced eye of the mechanic may be safely

trusted to see what ought to be apparent to

everyone."

The late case in this the 9th Circuit of Bankers

Utilities Co. v. Pacific Nat. Bank, 18 F. (2d) 16, 18,

discloses a defense of a similar nature and several

citations from the opinion are pertinent.

"Anticipation is not made out by the fact

that a prior existing device, shown in a prior

patent, may be easily changed so as to produce

the same result as that of the device of the

patent in suit where the prior device was in

common use, without it occurring to any one

to adopt the change suggested by the patent in

suit. Blake Automotive Equipment Co. v. Cross

Mfg. Co., 13 Fed. (2d) 32. In their position

plaintiffs are fortified by the presumption at-

tending a patent. Wilson & Willard v. Bole,

227 Fed. 607; Heinz v. Cohn, 207 Fed. 547;

San Francisco v. Beyrle, 195 Fed. 516, and by
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the fact that their device is a commercial suc-

cess and has brought on imitation (application

of McClaire, 16 Fed. (2d) 251; Sandusky v.

Brooklyn Box Toe Co., 13 Fed. (2d) 241; Car-

son V. American Smelting Co., 4 Fed. (2d) 463;

Murphy Wall Bed Co. v. Rip Van Winkle Wall

Bed Co., 295 Fed. 748; Globe Knitting Works
V. Segal, 248 Fed. 495; Morton v. Llewellyn,

164 Fed. 697."

Patentable Invention—Authorities

The authorities were ably collected and differ-

entiated by the Court in the case of Kurtz v. Belle

Hat Lining Co., 280 F. 277,279, involving a hat

lining patent which had been held to display noth-

ing patentable in the District Court. The Circuit

Court of Appeals for the Second Circuit, on re-

versing the lower decree, said:

"Thus is presented the question of invention,

admittedly one of fact, yet also one as to

which courts, composed of lawyers, have long

been anxious to act with uniformity and along

lines of thought which will result in prece-

dents, instead of mere incidents. Despite the

w^arning of Justice Brown in McClain v. Ort-

mayer, 141 U. S. 419, 427, 12 Sup. Ct. 76, 35

L. Ed. 800, that the word Invention' ^cannot

be defined in such manner as to afford any

substantial aid in determining whether a par-

ticular device involved an exercise of the in-

ventive faculty or not,' the effort still con-
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tinues. Prof. Robinson analyzed all of these

attempts down to his date of publication (1890)

which was but a few months before Brown, J.,

pronounced the effort futile. Rob. Pat. Vol. 1,

p. 116 et seq. Yet there remains as always

worthy of consideration the learned author's

dictum that 'the mental faculties involved in

the inventive act are the creative and not the

imitative.' Section 78. In comparatively late

years efforts at positive statement have been

limited to such generalizations as that

—

" Invention, in the nature of improvements,

is the double mental act of discerning, in exist-

ing machines or processes or articles, some de-

ficiency, and pointing out the means of over-

coming it.' General Electric v. Sangamo, 174

Fed. 246, 251, 98 C. C. A. 154, 159.'

''What may be called negative definitions or

partial descriptions are still and always have

been very common. Thus:

" 'Every result obtained by deliberate re-

flection and experimentation with well known

appliances, or parts thereof, is not necessarily

invention within the * * * patent laws.' Lord

V. Payne (C. C.) 190 Fed. 172.

" 'Invention involves conception of at least

some function, as well as the selection of the

means whereby that function can be opera-

tively secured.' U. S. Co. v. Hewitt, 236 Fed.

739, 150 C. C. A. 71.
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(c <j£ * * * ^j^^ mind advances from the known

to the unknown by a transition natural to the

ordinary instructed intellect, there is no in-

vention. Farnham v. U. S., 47 Ct. CI. 207.'

"Again a certain device was invention be-

cause :

" It was a true discovery. It involved un-

covering a thing which, while long capable of

being done, was never before thought of. It

also afforded a medium or means for bringing

the discovery into practical action, and put it

into the hands of others, there to be turned to

pleasurable and profitable uses.' Cunningham

V. Aeolian, 255 Fed. 897, 900, 167 C. C. A. 217,

220.

*^The enormous multiplication of improve-

ment patents has produced such sayings as:

" It often requires as acute a perception of

the relation between cause and effect, and as

much of the peculiar intuitive genius which is

a characteristic of great inventors, to grasp

the idea that a device used in one art may
be made available in another, as would be

necessary to create the device de novo. And
this is not the less true if, after the thing has

been done, it appears to the ordinary mind so

simple as to excite wonder that it was not

thought of before.' Potts v. Creager, 155 U. S.

597, 608, 15 Sup. Ct. 194, 198 (39 L. Ed. 275).'
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a <lIt has even been thought necessary of

late to dwell upon the presumptions; thus a

given device

—

^'Certainly (was) not in an exact repetition

of the prior art. It attained an end not at-

tained by anything in the prior art. * * * it

possesses such amount of change from the

prior art as to have received the approval of

the Patent Office, and is entitled to the pre-

sumption of invention which attaches to a

patent. Its simplicity should not blind us as

to its character; * * * knowledge after the

event is alw^ays easy, and problems once solved

present no difficulties, indeed, may be repre-

sented as never having had any, and expert

witnesses may be brought forward to show

that the new thing * * * was always ready at

hand and easy to be seen by a merely skillful

attention. But the law has other tests of the

invention than subtle conjectures of what

might have been seen and yet was not. It

regards a change as evidence of novelty, the

acceptance and utility of change as a further

evidence, even as demonstration.'' Diamond,

etc., Co. V. Consolidated, 220 U.S. 428, 434,

31 Sup. Ct. 444, 447 (55 L. Ed. 527).

"(1) The foregoing quotations, which might

be multiplied, only prove the truth of Justice

Brown's dictum, and enforce the other truth

which we attempted to point out in Kimball
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V. Noesting (C. C. A. 262 Fed. 148, viz: that

invention is a question to be decided on the

evidence. The problem is the more difficult

because evidence as to invention does not often

give rise to conflicts of fact in the ordinary-

sense of that phrase; it does, however, give

rise to acute differences of opinion as to the

inferences to be drawn from facts in them-

selves uncontradicted; and this is as true of

what is called ^opinion evidence' as it is of

testimony regarding things visible or tangible.

It is probe bly for this reason that experience

has dictated some canons of decision (they are

not rules of law) as to how the problem of in-

vention is to be approached.

"(2) Thus it has been well said that 'in de-

termining this question it is proper to bear

in mind the condition of the trade as well as

the art to which the patent in suit is allied.'

Warren, etc., Co. v. American, etc., Co. (C. C.)

133 Fed. 304, 306. And similarly that the

'effort (of the court) must always be to view

the subject matter from the standpoint of

the art concerned.' Kurtz v. Blatt (D. C.) 263

Fed. 392, 394. It is also the duty of the court

to construe patents liberally, so as to effect

their real intent. Bossert v. Pratt, 179 Fed.

385, 387, 103 C. C. A. 45. And cf. Auto Vacuum
Co. V. Sexton, 239 Fed. 898, 153 C. C. A. 26.

"Yet when all has been done, the question of

invention may 'be answered differently by per-
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sons of equal intelligence.' Bossert v. Pratt,

supra, 179 Fed. 386, 103 C. C. A. 46. We think,

also, courts have always endeavored to observe

at least some of Prof. Robinson's guiding rules

(supra), as that the nature of an invention is

usually ascertained from examining the in-

ventive act from which patented matter re-

sults; for invention always generates a new
idea, although a patentee must create the

means, and not merely perceive the end.

"(3) Result is that study of well-considered

decisions under this head will always show

that result is reached very largely from ex-

amination of 'the results obtained.' Doble v.

Pelton, etc., Co. (C. C.) 186 Fed. 526. Results

are described by abstract nouns, like 'simplic-

ity', 'economy', etc., and, while it is always

admitted and stated that the mere attainment

of such desirable results is not invention, they

always have been and must be used as evidence

or indicia of invention, and the weight and

probable effect of such marks of excellence

have varied, and always must vary within lim-

its according to the personal equation of the

fact trier.

'Thus, while neither simplicity, cheapness,

nor utility—nor all three combined—constitute

invention, they have been deemed most potent

evidence thereof. Barry v. Harpoon Co., 209

Fed. 207, 126 C. C. A. 301. Simplifying form
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and cheapening cost have been accorded the

same potency (Hunt v. Milwaukee, etc., Co., 148

Fed. 220, 78 C. C. A. 116), although, of course,

such excellence must always be accompanied

by a 'different result' (Bernz v. Schaefer (D.

C.) 205 Fed. 49, 52). Indeed, it has been

thought that simplicity alone, though 'cited as

evidence of lack of invention, to our minds

shows a high order of novelty and invention'

(Consolidated, etc., Co. v. Window Glass Co.

(C. C. A.) 261 Fed. 362, 375), and to the same

point Hills v. Hamilton Co. (D. C.) 248 Fed.

499.

"Utility, though itself not invention, nor

conclusive evidence thereof, has been practi-

cally accorded the greatest weight. Union, etc.,

Co. V. Peters, 125 Fed. 601, 60 C. C. A. 337;

Woerheide v. Johns-Manville, 220 Fed. 674, 136

C. C. A. 316. Cf. Greenwald v. LaVogue, 226

Fed. 448, 141 C. C. A. 278. Novelty, likewise,

has been pushed to the front as a piece of evi-

dence. Concrete, etc., Co. v. Meinken (C. C.

A.) 262 Fed. 958, 965.

"The imitation of a thing patented by a

defendant, who denies invention, has often

been regarded, perhaps especially in this cir-

cuit, as conclusive evidence of what the de-

fendant thinks of the patent, and persuasive of

what the rest of the world ought to think.

David V. Harris, 206 Fed. 902, 904, 124 C. C. A.
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477; Smith v. Peck (C. C. A.) 262 Fed. 415, 417.

Commercial success has been too recently and

too often considered to justify much citation;

but, however unsafe as a guide (Boston, etc.,

Co. V. Automatic (CCA.) 276 Fed. 910), it

has always been a powerful piece of evidence,

especially when the prior art shows no success

along the same lines (David v. Harris, supra).

"The list of laudatory epithets descriptive

of what is considered evidence is by no means

exhausted; the 'marked superiority of the

article' constructed under the patent (Frost v.

Cohn, 119 Fed. 505, 56 C C A. 185) ; 'a marked

improvement in product' (Greenwald v.

Enochs, 183 Fed. 583, 106 CCA. 351); the

'ingenuity and popularity' of the patentee's

product (Fligel v. Sears, 254 Fed. 698, 166 C
C A. 196) ; the 'unchallenged supremacy' of

the same (Consolidated, etc., Co. v. Firestone,

etc., Co., 151 Fed. 237, 80 CCA. 589); and

even the aid given by the patented article in

'advertising and identifying' an entirely differ-

ent product (Fonseca v. Suarez, 232 Fed. 155,

156, 146 C C A. 347)—have all been used, and

we think properly so, as evidence of inven-

tion.

"Patentability has often been found 'in dis-

covering what is the difficulty with an existing

structure' and correcting the same, even

though 'the means' are old and their mere
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patentable novelty/ Miehle, etc., Co. v. Whit-

lock, 223 Fed. 647, 650, 139 C. C. A. 201. Hind-

sight, or wisdom after the fact, has always

been looked upon with disfavor; e.g., Faries

Co. V. Brown, 121 Fed. 547, 550, 57 CCA.
609.

"(4) If we viewed this hat lining, or any

hat lining, in the light of our own experience,

it would appear trivial and unworthy the dig-

nity of patent protection; but, looking at it

through the evidence and (we hope) with the

eyes of the hat lining trade, this patent repre-

sents a large and successful business. It is in

the minds of all those who deal in hat linings,

of the utmost importance. No one ever made

a lining of such simplicity, cheapness, and gen-

eral adaptability as has Kurtz, and he has done

it by mechanical means of winning simplicity,

to all of which defendant has testified by de-

liberately imitating Kurtz's product and en-

gaging in expensive litigation to defend the

imitation.

"We are of opinion upon this record that

Kurtz's hat lining is novel, useful, and dis-

plays patentable invention.''

OPINION OF DISTRICT COURT

It would appear that Judge Fee, in rendering

the opinion upon which he based his decree, failed



62 SAMUEL EAQLE et al

to appreciate the difference between a claim and

the elements of a claim going to make up a com-

bination. In the first page of his opinion (T. 160)

Judge Fee cites the fact that the Patent Office, in

adjudicating the various claims put forv/ard by

the patentee Eagle then an applicant before the

Patent Office, held various elements in the differ-

ent combination claims to be old. He states that

the elements, which he sets out specifically, are

claims. It is submitted that it is immaterial, with

regard to the patentability of the combination

claimed, whether or not the elements are old per se.

In considering combination claims, it is even pre-

sumed that the elements are old.

The Court cites the final contention of the

patentee, then an applicant before the Patent Office,

in which he differentiates his allowed claim, which

is now at issue, from the art of record. This

statement of the patentee, then an applicant, clear-

ly distinguishes the claim from the art of record

and the art cited by Appellee herein, and the Court

in its opinion correctly summarizes these differ-

ences in the second and third paragraphs of his

opinion on page 162 of the Transcript, but search-

ing for new elements the Court concludes at the

bottom of page 161 of the Transcript that he finds

no new elements.

In its opinion, the Court states (T. 163, third

paragraph)

:

"It has been noted above that Edmands
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adopted the device of an interchangeable

female member on his wrench in 1906. Since

that time there have grown up the use of

interchangeable standard sockets which are

spoken of by the witness."

As has been pointed out, said statement is not

supported by the testimony, and on the other hand

the only testimony covering the time when stand-

ard sockets were first used is that of C. F. Carl-

borg, witness for Appellant, who testified that his

first experience with sockets was when he was

an automobile mechanic (1905-1915) (T. 124). It

is not believed that the Appellee herein would con-

tend that "the use of interchangeable sockets grew
up since 1906.''

It is further submitted that the statement "It

is inconceivable that anyone, whether mechanical

or not, if informed of the need of adapting the

patented device (Edmands) to the use of the

standard sockets could not have evolved the Eagle

patent'' does not represent a true test for the

quality of invention. This statement is based upon

the premise that the invention has previously been

perceived and conceived and measures merely the

ease or difficulty of its being reduced to practice.

The case of George Frost Co. v. Cohn, 112 F.

1009, 1011-12 (commonly referred to as the garter

case), involves a similar defense, and relates to

the use of a rubber covered stud in hose support-

ers. The solution to this problem is even more
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simple than the claimed invention and the patented

claim in question. The Court said:

"* * * For many years an army of inventors

and skilled mechanics v^ere at work to remedy

these defects. All sorts of expedients were re-

sorted to, but the old difficulties remained. At

length Gorton substituted for the metal button

a button with a rubber shank, and the thing-

was done. This, the defendants insist, was a

perfectly obvious thing to do. Every one who

wore goloshes, or rode a bicycle, or placed a

band around his papers, or played golf or

tennis knew the properties of rubber. There

was not an intelligent mechanic who did not

know that rubber is more resilient and cling-

ing and less likely to cut woven fabrics than

steel or iron.

"Here was a situation, say the defendants,

where a hard, unyielding substance had been

tried and found wanting and where a soft,

gripping substance was needed in its place.

Rubber possessed all the required qualities and

everyone knew it. What then was more natural

than to use rubber? This argument has been

so often considered by the courts that little

of value can be added to the discussion, and,

after all, the old answer is the best answer,

—

'No one did it before.' The record shows that

for at least ten years prior to Gorton's inven-

tion men skilled in the art were endeavoring to
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make an operative supporter and several had

so far succeeded as to secure patents, but al-

ways along the same lines. There was always

the metal button, there was always the fabric

clamped between two metallic surfaces. Rub-

ber, in almost every conceivable shape and

form, was everywhere in use, but no one

thought of it. Like a jewel lost in a crowded

thoroughfare,— multitudes pass it unnoticed,

some actually tread upon it, others stop and

gaze for a moment, but hurry on deeming it

some worthless tinsel; at last comes one who

recognizes its value and picks it up. Others

might have done this it is true, but they did

not; he did, and is entitled to the prize which

he has rescued from the mire. If one should

attempt to snatch the gem from the finder on

the ground that he passed it frequently and

could have picked it up as well as not, he

would in all probability be promptly turned

over to the police as a thief or a lunatic. It

is this capacity for accomplishing results, this

faculty of seeing what others fail to see and

hearing what others fail to hear which has

always distinguished sucess from failure and

the inventor from the mechanic. 'In the law

of patents it is the last step that wins,' says

the Supreme Court. This is the step which
Gorton took."

It is further submitted that the statement con-

tained in the final paragraph of Judge Fee's opin-

ion:
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"But it would be unfair and unjust to permit

one by a clever combination of devices old in

the art and which already belong to the pub-

lic, to monopolize a field and take from the

people at large what already belongs to them''

is contrary to all of the authorities.

IT IS NOT ESSENTIAL TO A PATENTABLE
COMBINATION THAT ANY OF THE ELE-
MENTS BE NEW AND IN FACT IT IS THE
USUAL COMBINATION WHERE ALL OF THE
ELEMENTS ARE OLD PER SE.

"Inventions pertaining to machines may, for

the purpose of such explanations as the court

find it necessary to give you in this case, be

divided into four classes. First, where the

invention embraces the entire machine, as a

car for a railway, or a sewing-machine, as was

decided by this court in a well-known case.

Such inventions are seldom made, but when

made, and duly patented, any person is an

infringer who, without license, makes or uses

any portion of the machine. Under such a

patent the patentee holds the exclusive right

to make, use, and vend to others to be used,

the entire machine; and if another, without

license, makes, uses, or vends any portion of

it, he invades the right of the patentee.

^The second class of inventions referred to

are those which embrace one or more of the

adaptation to the new purposes involves no
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elements of the machine, but not the entire

machine; as the coulter of the plough, or the

divider of the reaping-machine. In patents of

that class any person may make, use or vend

all other parts of the machine or implement,

and he may employ a coulter or a divider in

the machine mentioned, provided it be sub-

stantially different from that embraced in the

patent.

"The third class of machines v^hich are to

be mentioned are those which embrace both a

new element and a new combination of ele-

ments previously used and well known. The

property in the patent in such a case consists

in the new element and in the new combina-

tion. No one can lawfully make, use, or vend

the machine containing such new element or

such new combination. They may make, vend,

or use the machine without the patented im-

provements, if it is capable of such use; but

they cannot use either of those improvements

without making themselves liable as infring-

ers.

"The fourth class of machines to be men-

tioned are those where all the elements of the

machines are old, and where the invention con-

sists in a new combination of those elements,

whereby a new and useful result is obtained.

"Most of the modern machines are of this

class, and many of them are of great utility

and value."
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Union Sugar Refinery v. Matthiesson, 24 Fed.

Cas. 686, 687.

A number of other cases are collected in 48

C. J. Patents, Sec. 87, to the effect that:

"Where there is no direct anticipation (of

a combination) invention is not negatived by

the mere fact that some or all of the ele-

ments of the combination are old. The ques-

tion is whether they have been newly com-

bined so as to effect new and useful results."

The principles which govern the issue here in-

volved have also been repeatedly and clearly an-

nounced in this the Circuit Court of Appeals for

the Ninth Circuit. One instance is found in the

case of Doble v. Pelton et al., 186 F. 526, so ably

decided by the late Judge Van Fleet (referred to

by the C. C. A. 2nd in its above abstracted opinion

expressed in Kurtz v. Belle Hat Lining Co. (supra).

The patent there considered was the reissued

patent to Doble, February 27, 1906, No. 12,460, for

an improvement in Nozzles for Impact Water

Wheels. The problem involved was the providing

of a needle valve arranged to permit the use of

exterior means for moving the needle valve back

and forth." In order to accomplish this the nozzle

had to be curved, but this resulted in a reactive

force tending strongly to turn the nozzle ''To over-

come this tendency, Doyle conceived the idea of

curving the nozzle so as to place the axis in the

plane of the nozzle^s sinuosity."
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Infringement was not denied; but the defense

alleged non-invention, just as in the case at bar.

Judge Van Fleet said with regard to the conten-

tion that the invention did not represent a true

combination (532)

:

"It is well established you cannot construe a

patent for a combination, such as this, with

reference to novelty as to any distinct separate

feature; for that purpose the device is to be

judged as a unit, and it is to be determined

from its unitary action whether it is a valuable

combination or whether a mere aggregation.

You cannot take it piece meal and finding that

its various elements have been anticipated in

different devices of the prior art, none of

which, however, cover all of the elements

which are to be found in the combination, and

thereby successfully sustain a defense of an-

ticipation. You must find all the elements of

the combination or their equivalents in some

particular device which is claimed to be an

anticipation.'^

CONCLUSION

The Appellee has raised the usual defense in-

terposed by defendants in patent infringement

suits, namely: that the combination described in

the claim is one which would suggest itself to a

person skilled in the art and thus does not con-

stitute invention. This defense is raised against
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the presumptions of validity, novelty, utility and

invention, which are established by the introduc-

tion in evidence of Appellant's patent. Further

presumptions arise from the evidence of this case

of commercial success, the satisfaction of a long

felt want, unsuccessful efforts by others to meet

the apparent need, exact imitation by Appellee, and

the fact that a series of experiments was required

before Appellee could arrive at the same conclusion

reached by the patentee, even after Appellee was

apprised of the solution of this problem, but had

forgotten such solution.

THE APPELLEE HAS NOT CITED A
SINGLE EXAMPLE OF THE PRIOR ART
SHOWING THE COMBINATION, BUT HAS
CITED PATENTS SHOWING THE INDIVID-

UAL ELEMENTS SEPARATE AND DISTINCT
FROM EACH OTHER.

A pertinent case involving similar defenses is

Buck V. Namm, 22 F. (2d) 693, 696, a part of the

opinion being as follows:

"Anticipation of an invention may not be

found in gathering together separate and dis-

tinct prior patents, covering single elements

in a combination, and then arguing that, al-

though the new result of a combination dis-

covered, does not appear in any such patent,

nevertheless a skilled mechanic could easily

discover from such patent the said new result

or function on which a patent has been granted.
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"I need not go into the question of equiva-

lents, for the defendant's box is a copy of plain-

tiff's disclosure. The difficulty experienced by

Delaney in the Patent Office, and its result in

a patent, should not be lost sight of; nor should

the immediate imitation and adoption by a

large paper box manufacturer, and successful

sales of the new box, be disregarded/'

Although it is necessary for a Court to de-

termine the facts with regard to each patent and

to base its opinion as to invention upon all of

the facts in the prior art as adduced by the testi-

mony, the several tests for invention commonly

made with respect to said prior art, are succinctly

pointed out in an opinion written by Circuit Judge

L. Hand, in the Circuit Court of Appeals in the

case of R. Hoe, Inc., v. Goss Printing Press Co., 30

F. (2d) 271,274:

"The more troublesome question is whether

the mere combination of Gaily with Scott did

not require invention, assuming that, once the

idea suggested itself, the rest was simple. As

is often the case, the notion of uniting two

mechanical means may require more original-

ity than its subsequent execution, and in all

such cases we are without objective tests.

Kirsch v. Mersereau Co., 6 F. (2d) 793 (C.

C. A. 2). The only reliable evidence is from

the history of the art. White v. Morton, 20

F. (2d) 311 (C. C. A. 2) : how long it had to
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wait for the supposed invention, what efforts

had been made before, how long the need had

existed, how successful was the answer."

THE FOUR TESTS SUGGESTED FOR IN-

VENTION THUS ARE: (1) THE LENGTH OF
TIME THE ART HAD TO WAIT FOR THE IN-

VENTION; (2) WHAT EFFORTS WERE MADE
PREVIOUS TO SAID INVENTION; (3) HOW
LONG THE NEED HAD EXISTED FOR SAID

INVENTION; AND (4) HOW SUCCESSFUL
WAS THE ANSWER.

On these questions the testimony given is

unquestioned. The testimony of Charles F. Carl-

borg, a witness for plaintiffs, was that he had been

a machinist since 1900 and that he formerly was

vice-president of the defendant corporation and

that special purpose tools had been made individ-

ually for each of the special purposes as long as

he had been a machinist, or approximately thirty-

two years. The witness J. J. Buhler corroborated

Carlborg's testimony, except that his experience in

the art was limited to the period from 1922 until

the Eagle wrench was put out by plaintiffs in large

quantities in 1928 (Test. p. 143).

The witness M. B. Pendleton, general manager

of Plomb Tool Company, testified that there was a

repeated demand from 1918 until the Eagle wrench

was manufactured and sold by his Company for a

''handle which was adapted to utilize standard

sockets and during that period the plaintiff Com-
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pany spent a good many hundred dollars attempt-

ing to devise some sort of jointed wrench which

would be an improvement in the art and would

meet the apparent demand/' (T. 151) That he

interviewed all the inventors who sought to interest

his Company in a wrench designed to satisfy this

need.

With regard to the second test as to what ef-

forts have been made before witness Pendleton testi-

fied as above, witness Carlborg testified that each

mechanic was required to purchase his wrenches

and that it required an investment of several hun-

dred dollars to have a complete set of wrenches

and that mechanics devised their own tools to meet

the individual needs and that mechanics generally

spent "lots of time on designing wrenches" to cut

down the number of wrenches and he personally

spent some time on this problem (T. 138). Wit-

ness Buhler corroborated Carlborg's testimony on

this point (T. 144).

The third test for invention as to the length

of time the need has existed, was stated by Carl-

borg to be the entire length of time he was an

automobile mechanic (T. 138), which was thirty-

two years and the other two witnesses the length

of time they had observed the problem, which was
for a lesser period of time (T. 144, 151).

The fourth test concerns the commercial suc-

cess of the device conceived by the patentee. This

was testified to by all witnesses and is conceded



74 SAMUEL EAQLE et al

by the Appellee (T. 143). The commercial success

of this wrench is uniform throughout the art, rep-

resented not only by sales made by Appellant Plomb

Tool Company, but by the Appellee as well.

The Eagle wrench thus meets every test for

invention; it has attained outstanding commercial

success; it was deliberately imitated by the Defend-

ant-Appellee, whose tool designer unsuccessfully at-

tempted to solve the problem. After the Eagle

wrench was conceived and embodied in a com-

mercially successful device, Appellee attempted to

modify it but had to return to the exact form of

the Eagle wrench. The Eagle wrench produces a

new result, or rather several new results: it is

inexpensive, has greater utility, is more simple,

strong, compact and sturdy. The trade has recog-

nized the marked superiority of the Eagle wrench

by abandoning substantially all of the previous

tools. The Edmands wrench, cited as an equivalent

by Defendant-Appellee, is a mere paper patent,

too expensive to manufacture and too unhandy to

operate.

The facts in this case are similar in many re-

spects to those involved in the Alemite grease gun

cases, the patent therein involving the automobile

trade, in which the various defendants therein

contended that the change from a grease cup to a

grease gun with fittings, screw fitted in place, was

obvious.
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District Judge Anderson, in Lunati v. Orgill

Bros. (Memo. Opinion Eq. 6666, West. Dist. of

Tenn.), in finding patentable novelty in the elevator

type turntables for greasing automobiles, cited the

simplicity of the Alemite grease gun fittings

[ Lyman Mfg. Co. v. Bassick, 18 Fed. (2d) 29 (C.

C. A.)] as a classic example of a simple combina-

tion:

"After all, most machines are based on very

well known mechanical laws and their opera-

tion and principle are very obvious indeed, once

some inventor has put them into successful

operation.

"Probably the children of the cavemen played

with squirt guns. Bayonet pin fittings are as

old as bayonets. But a squirt gun with a slight

suction device, fastened to an opening with a

bayonet pin fitting, for the purpose of greas-

ing the machinery of an automobile, has been

with great unanimity held a patentable com-

bination. The best tribute to the Lunati ma-

chine is the slavish imitation of it by the

device sold by defendant.''

A case more in point with the facts in Kurtz v.

Belle Hat Lining Co. (supra) than the present one

would be difficult to conceive and thus the conclud-

ing paragraphs of the Court's opinion in that case

(Brief, pp 60-61), are particularly pertinent and
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bear repetition:

"Patentability has often been found *in dis-

covering what is the difficulty with an existing

structure^ and correcting the same, even though

^the means' are old and their mere ^adaptation

to the new purposes involves no patentable

novelty; Miehle, etc., Co. v. Whitlock, 223 Fed.

647, 650, 139 C. C. A. 201. Hindsight, or wis-

dom after the fact, has always been looked

upon with disfavor; e.g., Faries Co. v. Brown,

121 Fed. 547, 550, 57 C. C. A. 609.

"(4) If we viewed this hat lining, or any hat

lining, in the light of our own experience, it

would appear trivial and unworthy the dignity

of patent protection ; but, looking at it through

the evidence and (we hope) with the eyes of the

hat lining trade, this patent represents a large

and successful business. It is in the minds of

all those who deal in hat linings, of the utmost

importance. No one ever made a lining of such

simplicity, cheapness, and general adaptability

as has Kurtz, and he has done it by mechanical

means of winning simplicity, to all of which

defendant has testified by deliberately imitating

Kurtz's product and engaging in expensive liti-

gation to defend the imitation.

"We are of opinion upon this record that

Kurtz's hat lining is novel, useful, and displays

patentable invention."
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In this case (1) the deliberate imitation, (2)

the continued manufacture and sale of the Eagle

wrench by P. & C. Hand Forged Tool Company,

Appellee here, after attempting to improve or mod-

ify said wrench, (3) the engaging in expensive liti-

gation to defend the imitation, (4) the failure to

adopt the Edmands type wrench available to any

member of the public without infringement of the

expired patent, and (5) the fact that its infringing

manufacture and sale constitutes one-half of its

business, indicates what Appellee actually thinks

of the Eagle wrench. Said attitude refutes the

testimony of Appellee's witness that the Edmands'

wrench is a more desirable wrench; that it is

cheaper, more efficient and "will do anything the

Eagle wrench will do." When Appellee entered the

field of selling wrenches of this character, the Ed-

mands' patent had expired and the wrench dis-

closed therein was public property. The Eagle

wrench was the property of the Appellants herein.

Appellee deliberately chose slavishly to imitate the

Eagle wrench in all of its details, including color

and external detailed appearance.

It is submitted that the art is never advanced

by the implied sanctioning of deliberate piracy,

where the only reason advanced for said taking is

that anyone could have done as well if he had

thought of doing it.
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It is submitted that upon the evidence in this

case the decree of the lower Court is erroneous

and should be reversed.

Respectfully submitted,

CAKE & CAKE,
JAUREGUY & TOOZE and

W. ELMER RAMSEY,
Solicitors for Appellants.
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APPELLEE'S BRIEF

The patent sued on, issued to plaintiff, Samuel

Eagle, June 7th, 1921 (Trans. 33), concerns a so-called

Flex-Handled Wrench; probably so-called because



the head or socket-holding member is pivoted to the

handle, so that it may be arranged at different angles

with the shank, as convenient for the work to be done.

An earlier and similar type of Flex-Handled Avrench

is shown by the patent to Edmands, Xumber 820,185,

issued May 8, 1906, (See Defendant's Exhibit D,

Trans. 53, and the model of this wrench. Defendant's

Exhibit AA, Trans. 96).

Plaintiff's patent has but one claim. If this claim

were valid defendant's wrench would infringe.

The Patent Office failed to find the Edmands

Patent in its examination of the prior art; also failed

to cite several other very pertinent references. Never-

theless, even the prior art cited by the Patent Office

restricted Eagle's patent to the single narrow claim

which he accepted. It was the contention of the defend-

ant in the District Court, and that Court so found,

(Trans. 17) that the prior art is a complete anticipation

of the alleged patentable combination purported to be

described by Eagle's Patent and that his patent is there-

fore void.

In the first place let us examine the File Wrapper

of Eagle's patent application, and consider the prior

art therein cited.

Eagle's patent application initially contained four

claims, three of which were in substance alike—hence it



will suffice to consider claim 1 and claim 4, which is

the most specific of such initial claims ; ( See File Wrap-

per, pp. 731-7 in Supplemental Transcript of Record.^ / "7 *^

Claim 1.

In a wrench, a head and a handle (1) pivotally se-

cured to the head (4) to allow of swinging movement

in a verticle plane.

Claim 4.

In a wrench, a head (4) having one end squared and

the other end (6) rounded, a shank (3) spanning the

rounded end of the head and pivotally connected thereto

by a pivot pin (5), a handle (1) permanently secured

to the shank and a spring pressed catch (8, 9) carried

by the shank and riding the rounded end of the head

and engageable with an indent (7) provided in the head.

(The numerals inserted after the elements of these

claims are those employed by Eagle in his patent speci-

fication to identify the parts.)

The examiner of the Patent Office in his first action

dated December 9, 1920 (see File Wrapper, ^p»t?^i~ "I/X^m^

'^, cited the patent to Miottel, No. 1,169,987, dated

February 1, 1916, being defendant's Exhibit G (Trans.

71) ; Patent to Mandeville, No. 348,565, dated Septem-

ber 7, 1886, being defendant's Exhibit C (Trans. 49)

and the patent to Helstrom, No. 1,168,204, dated Jan-

uary 11, 1916, being defendant's Exhibit F (Trans. 65)

and rejected all of said initial claims stating:



4

"Claims 1, 2 and 3 are rejected as failing to

patentably distinguish from either Miottel or

Mandeville, above cited. The elements B of ^Nlande-

ville and 3 of Miottel are considered the equivalent

of applicant's member 4.

Claim 4 is rejected on Miottel in view of

Helstrom, above cited. No invention would be in-

volved in placing Helstrom's member 30 in the

member 2 of Miottel. * * *"

Eagle's attorney, in response to said action canceled

all the initial claims, and substituted two new claims

numbered 1 and 2 (File Wrapper, ^pr4^^-44 ) . / ^o

The first of these substituted claims read:

1. A wrench comprising a handle, (1) a socket

support (4) pivotally secured thereto and a socket (10)

open at both ends and adapted to slidably receive the

socket support in one end thereof.

The second of such substituted claim it is convenient

to consider in parallel relation with initial claim 4 of

the Eagle application with each of such claims divided

into its component elements, thus

—



Initial claim 4 of Ea^le o- i i • ^ t?. i

1- ,• •
4. ] I oiiiffle claim oi xLasle pat-

apphcation, rejected by %nt No. 1,380,643
^

FateiitUttice and cancelled.

In a wrench
a head (4) having one end
squared and the other end
rounded (6)

a shank spanning the round-

ed end of the head and
pivotally connected thereto

by a pivot pin (5)

a handle (1) permanently
secured to the shank

and a spring pressed catch

(8, 9) carried by the shank

(3) and riding the rounded
end of the head (4) and en-

gageable with an indent

provided in the head

A wrench comprising a

handle (1) having a bifur-

cated shank (3)

a socket-support (4) having

one end mounted and pivot-

ally secured (5) between
the branches of the shank
bifurcations and the other

end squared

a nut engaering socket (10)

having a squared bore

adapted to slidably receive

the squared end of the

socket support (4) therein

and means (8, 9) carried by

the handle and engageable

with the rounded end (6)0/
the socket support (4) to

hold the latter in different

positions

(The numerals inserted after the elements of these

claims are those employed by Eagle in his patent speci-

fication to identify the parts.)
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In submitting this amendment and substituted

claims Eagle's attorney said:

"The two new claims now presented for con-

sideration are thought to be allowable, inasmuch
as none of the references show a socket support in

the form of a solid body having one end pivotally

secured to the handle and the other end adapted

to be slidably received in the bore of the nut en-

gaging socket. With this construction applicant

needs no fastening means for holding the socket

support and the socket together depending merely

upon the frictional engagement between the parts.

The references also fail to disclose a socket support

and socket assembled together and held against

relative pivotal movement, the socket support be-

ing pivotally secured onto the handle and adapted

to be held at various positions with respect thereto."

In the further action of the Patent Office, >4lated

January 13, 1921 (File Wrapper, p#ge-4^,the Ex-

aminer said:

"This case, as amended January 7, 1921, has

been re-examined, and the following art is cited:

BALTZLEY, 1,209,658, December 26, 1916.

Claim 1 is rejected as failing to distinguish

patentably from Baltzley. Patentee's member 12

constitutes a pivoted member equivalent to appli-

cant's member 4. JNIember 10 is a socket open at

both ends.

Claim 2 is allowable, as at present advised."

The Eagle patent was thereupon issued with said

substituted claim 2.



The new feature which distinguished this substituted

claim from the prior art, as found by the Examiner, is

the last italicized element of said claim.

But the Patent Office failed to cite all the pertinent

prior patents as references, namely the said Edmands

Patent (Trans. 53) which also shows "means carried

by the handle and engageable with the rounded end of

the member (b) to hold the latter in different positions",

for, as above mentioned, the Patent Office ruled that

Eagle's member 4 is considered the equivalent of ele-

ments B of Mandeville (patent) and 3 of Miottel

(patent) to which ruling the Eagle's attorney made no

objection, and thus under the same ruling, Edmands'

socket-member b is the full equivalent of Eagle's socket-

holding member 4,

A further pertinent reference omitted by the Pat-

ent Office, was the Patent to Miller and Burg, No.

1,175,973, dated March 21, 1916 (Defendant's Exhibit

H, Trans. 75), which shows in parts 8, 13, and 15 means

for holding a handle-section of a wrench movably en-

gageable with another member of the wrench, in order

to hold the latter in different positions; and further

failed to cite the very pertinent patent to Fairchild, No.

1,292,285, dated January 21, 1919 (Defendant's Ex-

hibit J, Trans. 85; a model of which patent is Defend-

ant's Exhibit M, Trans, page 101), which patent shows

a Socket Wrench provided with a pivoted male socket-

holder 17 to which to attach a socket 42, for engaging a

nut 43, as illustrated by Fig. 1 of the drawing of this
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patent. The patent specification of this Fairchild patent

states its object to be identical with that of the Eagle

Patent, viz:

"It is the main and primary object of the pres-

ent invention to improve the general construction

of socket wrenches whereby to render them capable

of greater range of use in restricted localities, and
to simplify the same as far as possible in order to

reduce wear in the working parts to a minimum,
and thereby prolong the life of the wrench."

Notwithstanding the very specific feature to which

Eagle's patent claim is limited and the fact that this

same feature is shown both in piu'pose and result by

the Edmands Patent, plaintiff still contends that the

Eagle Patent covers a patentable combination.

Let us now see on what this combination is based.

Plaintiff's witness, Pendleton, testified that the

"special feature" of the Eagle wrench is that the part

marked "4" in the patent is "pivoted to the handle (1)"

and may be moved on its pivot laterally (Trans. 43)

.

By comparing the Eagle Patent (Trans. 33) with

the prior Edmands Patent (Trans. 53) it will be seen

that the handles of both wrenches terminate at one end

in a fork, in which a piece is pivoted. Edmands' piece

b is a socket adapted to receive the nut, while Eagle's

piece 4 is a connecting element on which to affix tlie

particular socket to be used. In purpose and mode of

operation both wrenches are obviously the same.
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As already stated, the Patent Office ruled that a

socket like Edmands' piece b—a similar socket piece as

B of ]Mandeville patent (Trans. 49) and socket piece

4 of ]Miottel patent (Trans. 71)—is the equivalent of

Eagle's male connector 4.

Eagle was bound by his acceptance of such ruling

of the Patent Office. Broadway Towel Supply Co. v.

Brown Meyer Co., 245 Fed. 659, 661.

Pendleton admitted "that it might be a mechanical

clioice for convenience of operation, to make the mov-

able piece 4, which is the socket support of the Eagle

wrench, either male or female; but to make such socket

as a female connection would be a very impractical ex-

pedient." (Trans. 47.)

jNIechanical choice or expediency, of course, means

that the mechanic using a tool would adapt it so as to be

best suited for the v/ork to be done with it. Pendleton

refers to such expedient as "impractical", because "to

have a female end on this (Edmands') wrench would

require an adapter or some other joint to again reduce

the female end to a male end so that mechanics gen-

erally who are equipped with sockets of which there

is a universal use would then have a male connector to

put in" (Trans. 46).

The ''adapter'' to which Pendleton referred as neces-

sary to be used w^ith the Edmands wrench, in order to

use it in the same manner as the Eagle wrench, is a de-
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vice which was common to the art when Eagle entered

the field with his alleged improvement. Adapters were

provided so as to permit the use of different makes of

sockets with different makes of wrench handles. The

catalogue published by the plaintiff Plomb Tool Com-

pany shows on pages 18 and 28 (Defendant's Exhibit

Q, Trans. 121), different types of adapters, which, as

said catalogue states, the Plomb Tool Company fur-

nishes "to enable Plomb sockets to be used with handles

of other makes, or Plomb handles with other sockets."

A standard socket, plaintiff's witness, Buhler, said is "a

round" socket with a hole through both ends (Trans.

149). See the samples of sockets constituting part of

defendant's Interrogatory Exhibits A and B (Trans.

120) and the photograph of such Exhibit shown in de-

fendant's Exhibit R (Trans. 153).

On Page 18 of said catalogue of the Plomb Tool

Company is shown (first cut from the left) a "double

male adapter" (Trans. 121). The adapters shown on

said Page 18, are, "identical" with those shown on Page

28 "with the addition of one part of different type

* * * the double male feature." Plomb Tool Company's

"double male" adapter could be used in connection with

Edmands' wrench. Such use was just what the Plomb

Tool Company purposely provided for; and it is self-

suggesting to any mechanic.

Buhler, one of plaintiff's expert witnesses criticised

the Edmands Wrcncli because the socket piece b was

made removable, so that it mav be substituted bv an-
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other socket. Buhler's criticism about such construction

was that the socket (b) might "drop off" when using

the wrench in certain positions (Trans. 149) ; and

Buhler further ventured to inform the Court that "just

to take that piece off and replace that, and hinge per-

manently in place a male socket holder" was such a job

as 'an ordinary mechanic' could not do if asked to do

so." (Trans. 150.)

Shim, an expert mechanic, called by defendant

(Trans. 107), being asked to express his opinion on any

comparative advantage which he saw over the Edmands

prior art, testified he could not find any advantage

either in use or construction in the Eagle patent over

the Edmands patent.

He was further asked:

"Q. Now just look at the Fairchild patent, defend-

ant's Exhibit J, and the model of the same, defendant's

Exhibit M. Xow with the Fairchild patent before you

and the Edmands patent before you, would you find,

as a mechanic, any difficulty in providing in a wrench

a socket support, a male socket support or square head,

as they call it, as a means for holding that socket support

in different angular positions with respect to the nut?

A. No trouble whatsoever.

Q. What would you think of a mechanic who found

difficulty in making such a wTcnch?

A. I wouldn't call him a mechanic."



12

Plaintiff seemed to be averse to going into further

details about the differences in construction and result

between the earlier Edmands' patent and plaintiff's pat-

ent. ^Vhen the defendant endeavored to inquire into

this matter the plaintiff objected (Trans. 47 and 140).

Pendleton, finally summing up all the advantages

which the Eagle wrench had over Edmands' wrench

and other devices in the prior art, said (Trans. 155) :

"Q. What, in your opinion, is the main advantage

of the Eagle wrench over the references cited by the

defendant as prior art? Can you say that in a few words,

what advantages?

A. The chief advantages are twofold. One is that

the Eagle wrench is a one-handed wrench, and second,

that the Eagle wrench is designed to be used with the

usual standard sockets in possession of the trade."

The "one-handed feature" referred to by the witness

is the pivoting of the male connector 4 of the Eagle

wTcnch permanently in the bifurcated end 3 of the

handle (see Eagle Patent, Trans. 33). Such feature

is, however, illustrated by the prior socket wrench de-

scribed by the Fairchild patent, defendant's Exhibit J,

overlooked by the Patent Office (Trans. 85; and see

defendant's Exhibit M, a model of this patent, Trans.

Page 101).

Fairchild shows in Fig. 1 of his patent drawing a

pivoted male socket holder 17 to which to attach a
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socket 42 for engaging a nut 43. The patent specifica-

tion of Fairchild (page 1, line 15) states its object to

be identical with that of the Eagle patent.

The providing of a wrench adapted for the use of

standard sockets w^as an old idea as apparent from, and

taught by the advertisement in the Plomb Tool Com-

pany's own catalogue as above mentioned.

That Eagle was charged with knowledge of the prior

art is an elementary rule in patent law, Mast Co. v.

Stover Manufacturing Co., 177 U. S. 485, 493.

The narrow, illogical ground on which plaintiffs

finally would sustain the Eagle patent is brought out

by plaintiffs' comparison of defendant's two Interroga-

tory Exhibits "A" and "B", duly introduced in evidence

(Trans. 120).

In connection with these exhibits defendant's counsel

put the following question to the plaintiffs:

"Before defendant rests, I desire to have plaintiffs

advise defendant as to plaintiffs' position on the ques-

tion of infringement. Referring to defendant's Inter-

rogatory Exhibit 'A', this is made with a male plug to

receive a socket on it. Defendant's Interrogatory Ex-

hibit 'B' is made with a female wrench receiving part.

The only difference between the two exhibits is the

substitution of a female wrench-engaging part for a

male wrench-engaging part. I call attention to the

ruling of the Patent Office which occurs on page 10
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of the file-wrapper, defendant's Exhibit 'L', Paper Xo.

2 (See Supple. Trans.). The Examiner stated that the

element B of the ]Mandeville patent, defendant's Ex-

hibit *C', and the element 3 of the Miottel patent, de-

fendant's Exhibit 'G', are considered the equivalent of

member 4 of the Eagle wrench. I want to know whether

the failure by plaintiffs to introduce a wrench of the

type of defendant's Interrogatory Exhibit 'B' was be-

cause no infringement is claimed on that type of wrench.

"MR. RAMSEY: It is plaintiffs' contention that

the handle and the female head shown in defendant's

Interrogratory Exhibit 'B' is not the equivalent, and is

not claimed to be an infringement of the Eagle patent.

However, when that has been modified by a coupler or

adapter so that the wrench has a male head and can be

used in combination with a common socket, then it ap-

proaches the plaintiffs' patent; and if this Court holds

that this patent is entitled to broad interpretation, plain-

tiffs claim that defendant's Interrogatory Ejchihit 'B'

tvhen used tcith an adapter infringes the Eagle patent.

If, however, the Court considers the Eagle patent to

have a narrow interpretation, we wish the Eagle patent

to be so limited."

<'T>"Defendant introduced as defendant's Exliibit "P'

an "Adapter" which can be used with defendant's In-

terrogatory Exhibit "B". (Trans. 123.)

Plaintiffs would tlius reopen for review the finding

of the Patent Office that a socket or female nut-engag-
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ing element, such as shown by Edmands patent, is

equivalent of Eagle's male nut-engaging element. Such

discussion being closed, plaintiffs' contention is, in ef-

fect, an admission that the Edmands patent shows a

complete anticipation of Eagle's patent claim.

For, that which infringes if later than the patent

anticipates if earlier. Knapp v. Morss, 150 U. S. 221,

228.

Much ado was made about the fact that while the

Edmands patent was issued in 1906, this type of Flex-

Handled wrench did not go into extenmve u^e until the

Eagle wrench was put on the market. But this is read-

ily explained. The Flex-Handled wrench is essentially

an auto-mechanics' wrench and it grew with the auto

industry. (Trans. 37.)

As Carlborg, plaintiff's witness said "There were

places on the motors and chassis of the car that required

a wrench of special design, because there were places

hard to get at." (Trans. 137.)

And besides, the Plomb Tool Company spent ''be-

tween $10,000.00 and $12,000.00 in exploiting' the

Eagle wrench. (Trans. 44.)

Judge Fee in his opinion (Trans. 161) in consider-

ing "what novelty the Patent Office believed the

(allowed) claim covered" said:
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"* * * Probably the feature of permitting the

socket head to be held in different positions is the

differentiating factor. At all events it seems per-

fectly clear that if the (patent) office had discov-

ered the Edmands Patent (1906) for a like wrench,

the patent in suit would not have issued. * * * *

Hoe Company v. Goss Press Co., 30 Fed. (2d)

271, 274. * * * The Edmands Patent has the same
features except that the socket support and the

socket itself are in one piece and are adapted to be

removed from the pivot pin when the eye is opposite

to one edge of the lug.

"It is perfectly obvious that when the wrench
is being used to remove a nut the functions per-

formed by each member are the same, and the parts

are functionally equivalent. The same operation

is performed by each in the same way and by the

same means. The socket engages and holds the nut

for the turning operation, the socket support

actuated by the handle turns the socket, the handle

is the means by which the twisting force is applied,

through the bifurcated shank, and the latter pre-

vents relatively pivotal movement. Likewise the

means carried by the handle and engageable with

the socket supj^ort hold the latter in different posi-

tions.

"It may be objected tliat the socket and socket

support are mounted together, but that cannot af-

fect the fact that for its useful purpose the func-

tional effect is the same. The relation of the parts

to one another is tlie same functionally in each tool.

"On the other hand the methods of attachment

if new in the art might themselves constitute in-

vention. It is clear enough tliat the eye placed u])()n

the lug to make it removable by Edmands, was not

essential to hohhng the socket head in various posi-
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tions, and could have readily been dispensed with

if it had been desired only to perform that function.

Furthermore, any mechanic instructed to make the

head irremovable would have simply closed the ^ap
and the function for the device for holding the head
in various positions would have been as efficient as

that upon the Eagle patent. No novelty can be

found in this feature.

"Considering the squared end for mounting the

now standard sockets, it has been noted that the

Patent Office holds interchangeable as an old de-

vice a squared male and a recessed female member.
In the Fairchild Patent (1919) which was not

cited, there appears as accessory to a ratchet

wrench, a male plug or head slidably mounted in a

socket. The same result can be obtained with an
adapter, which is a device old in the art and per-

mits a change of female member into a male part.

Therefore patentability cannot be claimed for this

feature. Citing authorities. * * *

"When one looks at the Edmands Patent and
considers the extensive use to which the standard

sockets had been placed before plaintiff's patent

was applied for, it is inconceivable that anyone,

w^hether mechanical or not, if informed of the need
of adapting the patented device to the use of the

standard socket, could not have evolved the Eagle
patent.

"It is insisted that because of the extended use

which the device manufactured by the Plomb Tool
Company has received, this court is bound to find

invention therein. But where the element of in-

vention is lacking, widespread use will not prevail

to support a patent. Adams vs. Bellaire Stamping
Co., 141 U. S. 539, 542. 'The fact that the patented

device has gone into general use, while evidence of
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its utility, is not conclusive of its patentable novelty.
* * * A patent must combine utility, novelty and
invention. It may embrace utility and novelty in

high degree and still be only the result of mechan-
ical skill as distinguished from invention.' Klein

vs. City of Seattle, 77 Fed. 200, 204.

"The patent laws are for the purpose of foster-

ing invention, and when that element is found it is

right and proper that the fruits thereof be pro-

tected. But it would be unfair and unjust to per-

mit one by a clever combination of devices old in

the art and w^hich already belong to the public, to

monopolize a field and take from the people at

large what already belongs to them.

"The patent in suit is declared invalid."

ARGUMENT AND AUTHORITIES.

The opinion of the District Court, the result of

painstaking consideration of plaintiffs'-appellants' con-

tensions, covers fully the facts and the law of this case

as evident.

As pointed out in Judge Fee's opinion, Edmands'

Patent shows a "Flex-handled" wrench, and the "means

carried by the handle and engageable with the rounded

end of the socket support to hold the latter in different

positions"—the only feature in Eagle's wrencli which

the Examiner of the Patent office found as distinguish-

able from the prior art which he cited—is unquestion-

ably found in the Edmands patent, while the provid-

ing of a male-connector on which to fasten a socket is
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unquestionably found in the Fairchild Patent (Trans.

85). Fairchild's patent specification states, Page 2,

line 89—

"The herein described wrench is designed for use

with an assortment of sockets one of which is illustrated

in Fig. 1 and designated by the numeral 42"; and on

the same page, at line 114 states

—

"By the construction described the shank 10 may

stand in relation to the engaging head as in Fig. 1, in

which position it is in alinement therewith, or it may be

swung at right angles thereto, or it may be moved in

any position intermediate of the two described, as illus-

trated in Fig. 3."

A construction mechanic with the Edmands and

Fairchild patents before him, as the law presumes

(Mast V. Stover Manufacturing Co., 177 U. S. 485,

493) certainly would have no difficulty in modifying

the Edmands wrench by substituting a male socket-con-

nector in place of his socket, a mere ''mechanical choice

for convenieiice of operation' as plaintiffs' own expert

witness, Pendleton, admitted. (Trans. 47.)

In Knapp v. Morss, 150 U. S. 221, 228, the Court

said

—

* * * "The validity of the patent in question must

be ascertained, not from a consideration of the purposes

sought to be accomplished, but of the means pointed out

for the attainment thereof, and if such means, adapted

to effect the desired results, do not involve invention,
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they can derive no aid or support from the end which

was sought to be secured. All that Hall did was to adapt

the application of old devices to a new use, and this in-

volved hardlv more than mechanical skill. * * * 'The

same device employed by him (the patentee) existed in

earlier patents ; all that he did was to adapt them to the

special purpose to which he contemplated their appli-

cation, by making modifications which did not require

invention, but only the exercise of ordinary mechanical

skill; and his right to a patent must rest upon the nov-

elty of the means he contrived to carry his idea into

practical application'."

It is elementary that it is immaterial in a patentable

combination that all the elements are old per se. Such

elementary rule is recognized in Judge Fee's opinion.

But only such combination as produces a new result at-

tributable to the association of the jjarts, and not a mere

summation of the results individually contributed by

the elements, is patentable.

"No one by bringing together several old devices

without producing a new and useful result, the joint

product of the elements of the combination and some-

thing more than an aggregate of old results, can acquire

a right to prevent others from using the same devices

either singly or in combination. * * * "

Grinnell Machine Company v. Johnson Company,

247 U. S. 426, 432.

It is not necessary that all the elements of a claim

be found in a single patent. Dilg v. Geo. Dorgfeld &

Co., 189 Fed. 588, 51)0; CCA 2d; Keene v. New Idea
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Spreader Co., 231 Fed. 701, 708; CCA 6th (Cited by
Judge Fee).

"The union of selected elements from various sources

in a patented structure may be an improvement upon

anything the art contains, but if, in combining them, no

novel idea is developed, there is no patentable inven-

tion, however great the improvement may be."

Turner v. Lauter Piano Co., 248 Fed. 930, 938;

CCA 3d.

"There is no invention in merely selecting and as-

sembling * * * the most desirable parts of different

mechanisms in the same art where each operates in the

same way in the new device as it would in the old and

effects the same results."

Elite Mfg. Co. V. Ashland Mfg. Company, 235 Fed.

893, 895; CCA 6th Cir.

Two of the most pertinent patents, Edmands

(Trans. 53) and Fairchild (Trans. 85, reproduced in

Defendant's JNIodel Exhibits AA and N) as pointed out

in Judge Fee's opinion (Trans. 161, 163) show the al-

leged novel features of Eagle's wrench.

Eagle was charged with knowledge of these patents

regardless whether he had actual knowledge of them

or not, as Judge Fee said, citing Mast Co. v. Stover

Mfg. Co., 177 U. S. 485, 493.

"Authorities concur that the substantial equivalent

of a thingy in the sense of the patent law, is the same as

the thing itself ; so that if two devices do the same work

in substantially the same way, and accomplish substan-
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tially the same result, they are the same, even though

they differ in name, form, or shape."

Machine Company v. Murphy, 97 U. S. 120, 125,

last paragraph.

"Invention can not be satisfactorily defined, * * *

but Courts, adopting fixed principles as a guide, have

hy a process of exclusion determined that certain varia-

tions in old devices do not involve invention."

McClain v. Ortmayer, 141 U. S. 419, 427.

The basic principle in patent law is that the mere

exercise of mechanical skill is not invention.

"It is well settled that not every improvement in an

article is patentable. The test is that the improvement

must be the product of an original conception (cita-

tions ) . A mere carrying forward or more extended ap-

plication of an original idea—a mere improvement in

degree—is not invention. (Citing Smith v. Nichols, 21

Wall. (U. S.) 112, 118, 119.) Neither is it invention

to combine old devices into a new article xmthout pro-

ducing any new mode of operation * * ^
. It is not

enough that a thing shall be new in the sense that the

shape or form in which it is 2)roduced shall not have

been before known, and that it shall be useful, but it

must * * * amoimt to invention or discovery."

Burt V. Evory, 138 II. S. 349, 358.

Electric Cable Joint Co. v. Brooklyn P'^dison

Co., Inc., (1934) 54 U. S. Supr. Ct. Advance

Sheets No. 11, P. 586.
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"The mental faculties employed in the inventive act

are the creative, not the imitative faculties. * * * In-

dustry in eojploring the discoveries and acquiring the

ideas of others; wise judgment in selection and combin-

ing them; * * * none of these are creation, none of

these enter into the inventive act."

1 Robinson on Patents, Section 78.

"In the contemplation of the patent law not only

any way which has already been employed, but also any

way so like some previous way that it must be presumed

to be within the mental reach of any one skilled in the

art or trade wherein it belongs, is not the subject of

patent."

Merwin on Patentability of Inventions, page 12.

"The process of development in manufacture cre-

ates a constant demand for new appliances, which the

skill of the ordinary head workman and engineer is gen-

erally adequate to devise * * *
. 'J'q grant a single

party a monopoly of every slight advance made, except

where the exercise of invention somewhat above ordi-

nary mechanical or engineering skill is distinctly shown,

is unjust in principle and injurious in consequenceJ"

Atlantic Works v. Brady, 107 U. S. 192, 199.

"Old devices frequently require alteration or modi-

fication to apply them to uses for which they are not
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originally designed or adapted, and when the Court is

satisfied that the changes require only the exercise of

the skilled mechanic, the presumption of patentability

running with the allowance of the patent is overcome."

Cordley v. Richardson Corp., 278 Fed. 683, 685

(D. C. N. Y.)

"A new and analogous use of an old thing is not

invention even though it effects results not before con-

templated." E. I. Dupont V. Glidden, 1 Fed. Supp.

1007, 1011. Howe Machine Co. v. National Needle

Co., 134 U. S. 388, 397; St. Germaine v. Brunswick,

135 U. S. 227, 230, cited by Judge Fee in his opinion,

Trans. 163.

Since in the case at bar, the File Wrapper shows,

the Patent Office did not go fully into the prior art,

indeed, overlooked very pertinent prior patents, the

presumption of the validity of the patent is to that ex-

tent overcome and destroyed.

Dennis v. G. N. Railway, 51 Fed. (2d) 796 (D.

C.Wash.) . Webster, D. J., citing several cases.

Westinghouse Co. v. Toledo Co., 172 Fed. 371,

372 (CCA 6th).

Hoe Co. V. Goss Press Co., 30 Fed. (2d) 271,

274 (CCA 2d).

The burden thus rested upon plaintiffs, to establish

the patentable novelty in Eagle's patent.
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The plaintiffs instead of carrying this burden not

only failed to introduce such jwoof, hut purposely, stu-

diously, avoided entering upon the investigation of that

subject; even thwarted any attempt on the part of de-

fendant to pursue such investigation. (See Trans, p.

47 and p. 140.)

The large number of wrenches sold by the Plomb

Tool Company has no bearing on the validity of Eagle's

patent. The $10,000 to $12,000 spent by the Plomb

Tool Company no doubt had a potential effect in en-

hancing its sales.

When doubt exists on the question of invention, ex-

tensive purchase by the public may turn the scale, but

as Judge Fee remarked, that principle has no applica-

tion in the instant case, citing Adams v. Bellaire Stamp-

ing Co., 141 U. S. 539, 542.

And the Court of Appeals of this "Circuit said in

Klein v. The City of Seattle, 77 Fed. 200, 204—

*'The fact that the patented device has gone into

general use while evidence of its utility is not conclusive

of its patentable novelty. * * * A patent must com-

bine utility, novelty and invention. It may embrace

utility and novelty in high degree, and still be only the

result of mechanical skill as distinguished from inven-

tion."

The case at bar is an instance of the misuse of our

patent laws so vigorously condemned in the familiar
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case of Brady v. Atlantic Works, 107 U. S. 192, 200, re-

ferred to by Judge Fee in his opinion, in which the

Court said (page 200) :

"The design of the patent laws is to reward those

who make some substantial discovery or invention, which

adds to our knowledge and makes a step in advance in

the useful arts. It was never the object of those laws to

grant a monopoly for every trifling device, every shadow

of a shade of an idea, which would naturally and spon-

taneously occur to any skilled mechanic. It creates a

class of speculative schemers who make it their business

to watch the advancing wave of improvement, and

gather its foam in the form of patented monopolies,

which enable them to lay a heavy tax upon the industry

of the country, without contributing anything to the

real advancement of the arts. It embarrasses the honest

pursuit of business with fears and apprehensions of con-

cealed liens and unknown liabilities to law suits and

vexatious accountings for profits made in good faith."

•^ ilt ^Ll ijt ^Ll ili ^

The decree of the District Court was right and

should be affirmed.

Respectfully submitted,

THEODORE J. GEISLER,
Attorney for Appellee.
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Appellee Deliberately Copied the Eagle Wrench

Before proceeding to a consideration of the points

made by appellee in its brief, it must be remembered

that appellee is a deliberate infringer of appellant's

patent. When it entered into the manufacture and sale
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of flex-handled wrenches it copied the Eagle wrench.

This is testified to by C. F. Carlhorg who was then a

partner and later vice-president of appellee and in

charge of the shop end of appellee's business. (T. 124)

The statement that it was appellee's deliberate

intention to copy is thus not based upon mere con-

jecture but is established by the admission of said

officer. No attempt was made by appellee to explain

said testimony or to refute it in any manner and thus

it stands admitted on the record.

A comparative inspection of the wrenches clearly

discloses that appellee deliberately chose slavishly to

imitate the Eagle wrench in all of its details including

color and external appearance, as well as the exact

operating parts thereof. Appellants' attorney notified

appellee of said infringement and instead of discontin-

uing said infringement appellee has engaged in expensive

litigation to defend the imitation. Appellee has also

attempted to improve or modify said wrench and

thought enough of said modification to obtain a patent

thereon (T. 129). But even though it has a patent

monopoly upon said modification, appellee still con-

tinues to manufacture the Eagle wrench but yet con-

tends herein, as a defense, that the details of the Eagle

wrench are unimportant and constitute mere matters

of choice.

Appellee's Defense is Technical

Appellee's entire defense is based upon the fact that

appellee has searched the patent records and has dis-

covered two wrenches patented i)rl()r to the Ivigle
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patent which wrenches, denominated the Edmands

wrench (PI. Ex. "D") and the Fairchlld wrench

(PI. Ex. ''J"), have some elements which are common

to parts of the Eagle patented wrench. Because it has

found said two patents, appellee presumes that the

Examiner in charge of the application possibly over-

looked them because he did not make them of record

and that if he had considered them the single claim

might not have been allowed. Appellee also contends

that if a mechanic skilled in the art had said patents

before him, said mechanic would perceive and conceive

the answ^er to the troublesome problem of providing

a multi-purpose, flex-handled wrench adapted to use

standard sockets and that said mental concept would

be self-suggestive.

Appellee's Defense is Theoretical and Does Not

Follow the Experience of the Parties and the

Art in General

The defense of lack of invention is based not upon

the experience of any of their witnesses or upon the

experience of appellee itself. It is a mere theoretical

conclusion which is entirely opposed to the experi-

ence of the art. The various witnesses have testified

that the art was eagerly lookipg for a wrench which

would solve difficulties experienced by everyone interested

in the art. Manufacturers, and mechanics as well, had

their selfish reasons for attempting to solve this prob-

lem but all were unsuccessful. When Eagle solved the

problem and brought his solution forward it was imme-

diately recognized as the proper one, was seized upon,

and adopted l)y the art, and was given such almost



4 SAMUEL EAGLE et aL

universal recognition that the sale of Eagle wrenches

now constitutes substantially one-half of the wrench

business of the various manufacturers. No attempt is

made by appellee to explain this phenominal success

experienced by itself as well as by all of the other

manufacturers, except to point out that the Plomb

Tool Co., one of the appellants herein, spent between

ten and twelve thousand dollars in exploiting the

Eagle wrench over a period of several \'ears. It was not

shown that this sum of money was an unusual expendi-

ture and obviously it had no bearing upon the sales

made by appellee and other competing manufacturers

who have infringed the Eagle patent, except that they

w^ould profit unfairly from a competitor's efforts.

Appellee Gives the '"Tribute of Praise to the Prior

Art; It Gives the Tribute of Its Imitation to

the Eagle Patent"

Appellee contends that the Edmands wrench will

"do anything that the Eagle wrench will do" and relies

upon said contention so strongly that its entire defense

is based upon said premise. When appellee entered the

field of manufacturing wrenches the Edmands wrench,

which it now extols as a superior wrench, was public

property. Appellee could have adopted said wrench

without restriction and still can if it cares to do so. It

can take advantage of its structure, which appellee

contends to be more efficient and less expensive and,

if this were so, could undersell appellants if it wished

to do so. Appellee's actions, however, belie its conten-

tions brought forward as a defense in this suit. It gives
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the "tribute of Its praise to the prior art; It gives the

tribute of Its Imitation, as others have done, to the

(Eagle) patent." Appellee contends that the single

claim In the Eagle patent Is narrow and this would

seem to make the legal evasion easy.

''Why then was there not evasion by a variation

of the details of the patented arrangements?

Business Interest urged to It as much as to infringe-

ment. We can find no answer except that given by

the XXX Company: The patented organization

must be one that Is essential. Its use In the precise

form described and shown in the patent must be

inevitably necessary!" Diamond Rubber Com-
pany vs. Consolidated Tire Co. 220 U. S. 418;

55 L. Ed. 527, 534.

As Is stated In appellant's brief (page 77) it Is sub-

mitted that THE ART IS NEVER ADVANCED BY
THE IMPLIED SANCTIONING OF DELIBERATE
PIRACY WHERE THE ONLY REASON AD-

VANCED FOR SAID TAKING IS THAT ANYONE
COULD HAVE DONE AS WELL IF HE HAD
THOUGHT OF DOING IT.

The Edmands and Fairchild Patents are Not

Better References: They are Only Different

References

Instead of meeting these Issues, appellee has set up a

very technical defense, namely: that there are two

patents that were Issued prior to the Eagle patent

which are not referred to by the Examiner In his

actions on the application which matured in the Eagle
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patent; that it might be presumed that the Examiner

did not see and consider said patents; and that if the

Examiner had seen these patents it is possible that he

might not have allowed the Eagle claim.

Appellee, in its brief, does not point out in what

respects the Edmands patent differs from the patent

references cited by the Examiner, nor does appellee

point out in what respect the Fairchild patent differs

from said references. It merely contends that these are

different references and, therefore, some substantial

weight should be given to their omission from the file

wrapper and that the omission of said references should

affect the presumption of validity enjoyed by appel-

lant's patent because of the issuance thereof by the

patent office.

IT SHOULD BE NOTED FURTHER THAT
NEITHER THE EDMANDS WRENCH OR THE
FAIRCHILD WRENCH HAS EVER BEEN MANU-
FACTURED AND THE PATENTS ARE THUS
PAPER PATENTS WHICH, FROM A PRACTICAL
STANDPOINT, HAVE BEEN IGNORED BY THE
ART.

It is not essential that the United States patent

office in making its actions shall cite all of the examples

of the prior art because said prior art might involve

hundreds of prior patents and practical examples. The

rules of practice of the United States patent office

(Rule 66) require that ''l^pon the rejection of an appli-

cation for want of novelty the examiner must cite the

best references at his command." To have any per-
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suasive value whatsoever, It is necessary to demon-

strate that the references not cited by the examiner

are better references In order to weaken the presump-

tion that the Examiner has given an appHcation for

patent his careful attention.

Appellee's Defense Does Not Meet Issues but

Involves Only Presumptions Based Upon Pos-

sibilities

In this case the File Wrapper discloses that Eagle

as an applicant presented many different claims to the

Patent Office Examiner. The Examiner considered

each of the claims thoroughly and rejected all but one

of said claims. It was only after a careful examination

that he permitted said claim to be allowed. This careful

attention given to the application by the Examiner

strengthens the presumption of its validity rather

than weakens it.

It appears to be appellee's contentions that the court

should first construe the allowed claim to have substan-

tially the same scope as rejected initial claim 4 which

appellee has compared side by side on page five of its

brief, then should hold that said claim and said

construction are anticipated by Edmands in view of

Falrchlld. The Examiner on the other hand has held

that said Initial claim 4 was anticipated by MIottel In

view of Helstrom. It is submitted that the Examiner

carefully considered exactly the same point which ap-

pelleze now urges. It Is obviously unnecessary and

highly Improper to put a strained, distorted Interpreta-

tion upon the single claim allowed in the Eagle patent.
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Said claim is clear and needs no construction other than

the one proposed by the patentee in his specification

and in the remarks accompanying the claims when they

were presented to the Patent Office for consideration.

Appellee's Defense Involves a Strained, Rather

than a Natural Interpretation of the Eagle

Claim

In addition to soliciting the court to place this

strained construction on the Eagle claim, appellee

contends that ''The only new feature found by the

patent office in the Eagle wrench over the prior art

cited w^as Eagle's spring bolt 8 for holding the piece 4 in

different positions." This sentence is the initial state-

ment in that portion of appellee's brief termed Topical

Index of Dominating Facts. In addition appellee sum-

marized this contention in slightly different words on

page 7 as follows: ''The new feature which distin-

guished this substituted claim from the prior art, as

found by the Examiner, is the last italicized element

of said claim."

THE CONCLUSION THUS ARRIVED AT IS

NOT BASED UPON ANYTHING IN THE REC-

ORD OR IN THE FILE WRAPPER. IT IS A CON-
CLUSION DRAWN BY APPELLEE TO SUIT ITS

PARTICULAR DEFENSE AND APPELLANT
CHALLENGES APPELLEE TO POINT OUT ANY
FINDING BY THE EXAMINER TO THIS EF-

FECT. IT IS OBVIOUS THAT IF IT IS NOT THE
PATENT OFFICE'S HOLDING, THE ENTIRE
DEFENSE FALLS WITH ITS MAJOR PREMISE.
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Appellee's own brief points out the fallacy of said

contention as clearly as possible. The argument of

Eagle when presenting the allowed claim points out

the differences of the claimed structures over the prior

art cited by the Examiner. Said statement is just

as pertinent with respect to Edmands and Fair-

child as it is with respect to Miottel, Helstrom,

and the other references cited by the Examiner.

The contention of Eagle as an applicant is as follows:

''The two new claims now presented for con-

sideration are thought to be allowable, inasmuch as

none of the references show a -socket support in the

form of a solid body having one end pivotally

secured to the handle and the other end adapted

to be sHdably received in the bore of the nut

engaging socket. With this construction appli-

cant needs no fastening means for holding the

socket support and the socket together depending

merely upon the frictional engagement between

the parts. The references also fail to disclose a

socket support and socket assembled to-

gether and held against relative pivotal move-

ment, the socket support being pivotally

secured onto the handle and adapted to be held

at various positions with respect thereto."

Appellee's contention that the novelty of the entire

combination is based upon the novelty of the last

paragraph italicized on page five of its brief is obviously

an erroneous conclusion, as can be further demon-

strated by an examination of the two claims noted on
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said page five. The last paragraph in each of said two

claims are almost element for element the same. In

fact, even the wording of said last paragraphs including

said elements, is similar.

In initial claim 4 elements 8 and 9 are termed

*'a spring pressed catch carried by the shank." In

the allowed claim said elements are termed ''means

carried by the handle." Appellee finds no difficulty

in noting that said parts are exactly the same, be-

cause it has given them the same reference charac-

ters to fix their identity. In claim 4, the operative rela-

tion of said parts is described as "riding the rounded

end of the head and engagable with an indent provided

in the head." In the allowed claim the operative arrange-

ment is described as ''engagable with the rounded end

of the socket support to hold the latter in difTerent posi-

tions." In these statements of operative relation,

appellee has also evidenced no dil^culty because it was

able to identify said parts with the same reference

numerals.

It is difficult to conceive how appellee can cite all of

this material and then offer to this court its conclusion

that "the new feature which distinguished this substi-

tuted claim from the prior art as found by the Examiner

is the last italicized element of said claims." It seems

clear that the novelty of the combination is

based upon the inclusion in the combination of

the elements set out in the second and third

paragraphs of said allowed claim, as noted in

appellee's brief, and as has been pointed out in
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appellant's brief. The inclusion of said elements gives

the combination an entirely different mode of operation

and an entirely new result. INSTEAD OF PROVID-
ING MERELY A HANDLE WITH A SERIES OF
REMOVABLE HEADS, IT PROVIDES A HANDLE
WITH A SOCKET SUPPORT PIVOTALLY SE-

CURED TO SAID HANDLE AND ADAPTED TO
BE SLIDABLY ENGAGED BY ONE OF A SERIES
OF REMOVABLE STANDARD SOCKETS, THE
SOCKET SUPPORT BEING HELD IN ANY OF A
NUMBER OF POSITIONS SO THAT IT WILL BE
A ONE-HANDED WRENCH.

Appellee's Defense Opposed to Rule Announced in

Doble vs. Pelton

Even if appellee's contentions were correct, that the

novelty of the entire combination is based upon the

novelty of the last paragraph, it would be improper to

so establish patentable novelty for the entire combina-

tion. It is well established, in this circuit at least, that

this is an improper test for invention of a combination.

Judge Van Fleet in Doble vs. Pelton 186 Fed. 526 said:

''It is well established you cannot construe a

patent for a com.bination, such as this, with

reference to novelty as to any distinct separate

feature; for that purpose the device is to be judged

as a unit, and it is to be determined from its unitary

action whether it is a valuable combination or

whether a mere aggregation. You cannot take it

piece meal and finding that its various elements

have been anticipated in different devices of the
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prior art, none of which, however, cover all of the

elements which are to he found in the combination,

and thereby successfully sustain a defense of anti-

cipation. You must find all the elements of the

combination or their equivalents in some particular

device which is claimed to be an anticipation."

The Examiner's Comments do Not Have the

Effect of Findings and in this Case do Not

Even Support Appellee's Contentions

The next point raised by appellee and italicized on

page 7 is that Edmands' socket member b is the full

equivalent of Eagle's socket member 4. This contention

is based upon the fact that in other claims embodying

other and different combinations the Examiner

held other elements in different patents were equiva-

lent to member 4 in the Eagle patent.

A similar question was raised by a defendant in the

case of Stetson vs. Snook-Roentgen Mfg. Co.,

245 F. 654, 656:

''A discussion of questions in the Patent Office

in relation to a pending application, as bearing

on the construction of the patent later issued

therein, must be read in the light of the grounds

of the discussion. To detach isolated statements

from their setting and ignore the occasion and

question that caused their use, generally leads

to a mistake."

Appellee seemingly studiously ignores a similar

holding that in Baltzley member 12 constitutes a

pivoted member ecjuivalent to ajiplicant's number 4



vs.?.^ C. HAND FORGED TOOL COMPANY 13

and number 10 is open at both ends. (File Wrapper,

page 13, Appellee's Brief, page 6.) This holding is made

by the Examiner in connection with substituted claim 1.

If there is any persuasive value in the Examiner's

comment with regard to equivalency and rejection of

Other and different claims, it is submitted that the

rejection of substituted claim one, which accompanied

the allowed claim, has greater persuasive value than the

holdings upon other different combinations. The said

holding, with regard to substituted claim one, l)rings

into bold relief the difference between the rejected

matter and the allowed matter. In substituted claim

one the combination does not include a socket support

having one end pivotly secured between the branches

of the shank bifurcation and the other end squared

and having a nut engaging socket with a squared bore

adapted to slidably receive the squared end of the

socket support therein and provided v/ith means for

holding said socket support in different positions. The

Examiner, by implication, has drawn a distinction be-

tween the combinations set out in said substituted

claims. In substituted claim one the parts are equivalent

because there is no new result produced by the com-

bination. WITH REGARD TO SUBSTITUTED
CLAIM 2, WHICH HE ALLOWED, A DIFFERENT
HOLDING WAS MADE; NAMELY, THAT SAID
PARTS DO NOT CONSTITUTE EQUIVALENT
PARTS, AND DEFINE A PATENTABLE COM-
BINATION.

McClain vs. Ortmayer Case

Basing its argument upon said distorted premises,
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appellee has misquoted the well-known case of McClain

vs. Ortmayer (141 U. S. 419, 427) although said case

is entirely opposed to said contention. On page 22

of appellee's brief, an excerpt from said opinion would

seemingly state that "certain variations do not

involve invention." The court in its opinion In that

case holds that questions of Invention can not i)e

tested by general definitions. The exact quotation from

said case Is as follows:

"Courts, adopting fixed principles as a guide,

have by a process of exclusion determined that

certain variations in old devices do or do not

Involve invention; but whether the variation

relied upon in a particular case is anything more

than ordinary mechanical skill is a question

which cannot be answered by applying the test

of any general definition."

There is no Admission of Equivalency Made by

Mr. Pendleton

On page 9 of its brief, appellee has made much of an

alleged admission on the part of appellant Plomb Tool

Company's general manager. In setting out the testi-

mony In narrative form to comph' with the rules,

sometimes the pertinence of a bit of testimony Is lost.

Appellant is therefore quoting from the certified copy

of the testimony from which the transcript of record

was prepared. (Testimony page 25, Transcript 47).

RKC ROSS EXAMINATION—
(Juestlons by Mr. Geisler:

isn't it a mere mechanical expediency whether
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you would make that moveable piece (4) of the

Eagle wrench male or female, a mechanical choice,

choice for convenience of operation.

A. It would—to make this female instead of male

might be a mechanical choice, but it w^ould be a

very impractical one.

Q. Substituting one for the other is merely a

mechanical selection?

A Combination Must be Disclosed Exactly or

Equivalently to Constitute an Anticipation;

Anticipation is Not Made Out by Showing

that the Elements of a Combination are Old

Per Se

Appellee has cited the case of Keene vs. New Idea

Spreader Company (231 Fed. 701, 708) which was

decided in the 6th Circuit as being authority for the

statement that all of the elements of a claim need not

necessarily be found in a single patent. The citation

from said case might be good law in said 6th Circuit

to enable a defendant to build up a ''synthetic" refer-

ence from a number of different references and argue

that inasmuch as all of the elements are old then the

combination is old. It is entirely and exactly opposed

to the rule in this Circuit, however, as set out Doble

vs. Pelton (supra), in which Judge Van Fleet said:

''It is well extablished you cannot construe a

patent for a combination, such as this, w^ith refer-

ence to novelty as to any distinct separate feature;

for that purpose the device is to be judged as a
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unit, and it is to be determined from its unitary

action whether it is a valuable combination or

whether a mere aggregation. You cannot take it

piece meal and finding that its various elements

have been anticipated in different devices of the

prior art, none of which, however, cover all of the

elements which are to be found in the combination,

and thereby successfully sustain a defense of

anticipation. You must find all the elements of the

combination or their equivalents in some particular

device which is claimed to be an anticipation."

It is submitted that this opinion by Judge Van Fleet

states the general rule and follows the fact that you can

take any machine apart and find that it is built up of

bolts, nuts, castings, rods, and similar elements which

in themselves are old. It is onl>' when these parts are

put together in a new and useful manner that a new

machine is produced. It is of no persuasive value that

the parts of a given machine, tool, device, or article of

manufacture may be found in the same or analagous

art in different combinations, producing different results.

An Issued Patent Carries with it the Presumption

of Validity

As has been pointed out, the presumption of \alidity

of the Eagle patent is not weakened or strengthened by

the Examiner's failure to cite all of the prior art. The

file wrapper shows that the Examiner made several

very severe, careful actions, rejecting all of the original

claims and rejecting one of the two substituted claims.

He drew a very clear distinction between the rejected
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substituted claim 1 and the allowed substituted claim 2.

This therefore is not a case where a claim was allowed

due to inadvertence, inexperience, or neglect.

Appellee cites three cases, the first of which holds

that the presumption is weakened if better references

are not made a record. The second holds that it affects

the presumption and the third relates to the failure of

an examiner to make said references of record only by

inference. The pertinent portions of said three citations

are as follows:

"We are not unmindful of the presumption of

validity arising out of the issuing of the patent.

This presumption, however, is a rebuttable, not a

conclusive one, and, in this case, is materially

weakened by the fact that the Simplon publications

were not called to the attention of the patent

authorities while the Dennis application was pend-

ing and being considered."

Dennis vs. G. N. Railway, 51 F. (2nd) 796, 800.

''It should be noted that it appears from the

record that neither Wightman nor the Potter

patent was cited to the Examiner in the Patent

Office and were overlooked by him. This circum-

stance affects the presumption in favor of the

validity of the patent from its issuance."

WestinghouseCo. vs. Toledo Co., 172F.361,392.

"Moreover, we are not faced with the presump-

tion of validity in this respect because of the
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Examiner's failure to find Gaily as a reference; It

Is at least open to doubt whether, had Gaily been

discovered, the claims would have Issued."

Hoe Co. vs. Goss Press Co., 30 F. (2nd) 271, 274.

None of these references, however, go so far as to

serve as a basis for appellee^s contention that "the

presumption of the validity of the patent is to that

extent overcome and destroyed." Much less do said

opinions hold that ''The burden thus rests upon plain-

tiff to establish the patentable novelty in Eagle's

patent/'

Appellee was Given Full Opportunity to Develop

the Prior Art, but After Court's Ruling Failed

or Refused to do so

It Is difficult to understand how appellee can urge

that plaintiffs studiously avoided entering into an

Investigation of the subject of the differences between

the patented structure of the Eagle wrench and the

references of record as supplemented by those stated

by appellee, defendants below. Defendant was per-

mitted to examine Its witnesses with regard to said

prior art without objection. The objections interposed

by appellants, plaintiffs below, were directed only to

appellee's attempt to cross-examine plaintiffs' witnesses

on (|uestions not gone Into in the direct examination

of said witnesses.

1 1 was not considered to be of an\ substantial aid to

this court to include in the transcript all ol the matters

set out in the certifuHl (^oi)y of th(^ testimonx-. Inasnuich
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as appellee has sought to set up that It was ''thwarted"

in an attempt to pursue such investigation, it Is de-

sirable that said questions, objections, holdings, and

comments be set out verbatim. The reference to trans-

cript Page 47 has heretofore been set out (Reply Brief

page 14) and the pertion noted as being narrated in

transcript page 140 is set out on pages 87 and 88 of the

certified copy of the transcript and is as follows:

Q. Now I am going to ask you to look at the Miottel

patent, which is Defendant's Exhibit "G".

MR. RAMSEY: At this time the plaintiff objects

to the attempt to qualify this witness as an expert on

patent matters, on cross examination, unless the de-

fendant wishes to make him his own witness. These

questions were not gone into on direct.

COURT: Sustained.

MR. GEISLER: If Your Honor please, we are trying

to show this Court what the difference is in construction,

and the advantages; I am trying to show to the Court

w^hat is simply in the art, as every mechanic ought to

know, and therefore I ask permission to cross examine

this witness with regard to the difficulties a mechanic

w^ould have in making one piece or the other piece.

They have introduced them, and they have read from

the patent, this Peterson patent, and I am assuming

that he understands what he is talking about. What is

the Court's ruling?

COURT: The Court has ruled.

MR. GEISLER: I beg Your Honor's pardon. May I
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go on? I don't quite understand. Am I supix)sed to

make him my witness now?

COURT: I don't care whether you make him your

witness or not. I say you can't cross examine him on a

line which is not parallel to direct examination. He

wasn't asked anything about these patents on direct

examination, nor anything about anything except cost

accounting, and as to certain features of one patent.

If you want to go into the cost accounting, that is a

different proposition.

MR. GEISLER: And is no objection to my examin-

ing this witness about his knowledge of mechanics, if I

wish to do it by making him my own witness?

COURT: No, I haven't any objection. Make the

attorney on the other side your witness if you want to.

Of course that will be subject to their right of cross

examination.

Appellee's Defense of a ^'Synthetic" Anticipation

is Vague and Inconsistent

Appellee's defense is based solely upon the fact that

the Patent Office did not enter of record the Edmands

patent and the Fairchild Patent.

On page 7 of appellee's brief it seemingly is contended

that the Edmands wrench is the full equivalent of the

Eagle wrench.

At the bottom of page 7 and the toj) of page 8, the

Fairchild patent is discussed, l)ut no ccMiclusion is

drawn as to whether appellee contends that Fairchild
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also is the full equivalent of the Eagle wrench, or

whether appellee contends that Fairchild shows some

of the elements set out in the Eagle claim, while

Edmands shows other elements. This is rendered doubly

vague because on page 20 of appellee's brief appellee

concedes that the point made by appellants in their

brief that ''It is elementary that it is immaterial in a

patentable combination that all the elements are old

per se" is a correct statement of law.

On page 9 of said brief the contention is made that

Edmands could be modified by substituting a socket

support and a socket in lieu of the wrench head shown,

or that the wrench head could be modified by the use of

an adapter, without invention, because said parts are

old per se.

On page 11, appellee switches back seemingly to the

contention that Edmands, in view of Fairchild, modify-

ing both and selecting parts therefrom, would constitute

an anticipation of the Eagle patent.

On the bottom of page 12 and the top of page 13

appellee apparently urges that Fairchild, if modified,

might constitute an anticipation of the Eagle patent.

At the bottom of page 13 and through page 14,

appellee comments upon the modification of the Ed-

mands patent in which the wrench head is pivotly

secured to the handle and an adapter is placed in the

wrench head. Appellee seemingly indicates that this

roundabout method of attaining Eagle's results in a

complicated manner and with bulky, expensive devices

should be considered. Appellee urges modification upon
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modification until entirely different wrenches are pro-

duced which function difTerently and produce different

results.

To Make an Eagle Wrench From the Pieces of the

Edmands Wrench and the Fairchild wrench

Requires their Complete Dismemberment,
Redesign or Adaptation, Resulting in a Com-
plete Change in Structure, Function and

Result

With most of said contentions it is necessary to use

the Edmands wrench as a base. Said wrench comprises a

handle terminating in a pair of spaced ears, forming the

bifurcated portions of the handle, across which extend

a flattened pin. A series of wrench heads, each provided

with an integral unstanding slotted ear which, in one

position is alined with the flattened portions of the

pin, can be detachably and selectively secured to the

handle. The wrench heads can become detached in-

advertently when said slot is alined with the flattened

pin and it is necessary to use the wrench in said position.

(Tr. 106) Said wrench heads would be continually

falling off (Tr. 149) and when said parts aline they

catch and require the use of both hands to operate the

wrench. (Tr. 147).

To modify the Edmands wrench so that it would be

an Eagle wrench it is necessary first to make the wrench

head and the handle iuvseparable, that is, pivotaly

secured to each other. As was admitted to appellee's

expert Kelly (Tr. 107) the closing of the eye in Edmands

as suggested by appellee's counsc^l would destrox' its
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utility as a handle with a removable head. The first

step proposed thus would he a step backwards and

would change the function and result of the Edmands

wrench. The next suggestion is made that the wrench

head instead of being a wrench head could be merely

a socket support which was clearly not contemplated

by Edmands in his patent, or even suggested therein.

The next proposal is that the wrench head could be used

and an adapter could be placed therein so the wrench

head and adapter together would constitute a socket

support. This would be a still further step backw^ards as

it would destroy the utility of the wrench head and

would require an additional piece.

The testimony of C. F. Carlborg formerly in charge

of the shop end of appellee's business is that the Ed-

mands wrench costs at least twice as much as the Eagle

wrench. If to said cost the cost of an adapter would be

added, a still greater variance in price would result. In

addition the wrench head, adapter and socket would

increase the assembled length of the parts thus built

up until they would be too bulky. Somewhat the same

experiment was made in the design of the Peterson

wrench, (Plaintiffs Exhibit 8, Tr. 130) but was unsuc-

cessful because ''It cost more to manufacture, as it

took slightly more material than the wrench XXX
made on the Eagle pattern" and would not ''operate

in such a small space." (Tr. 135.)

The Fairchild wrench on the other hand is a ratchet

wrench and is pivotaly mounted in its handle merely to

secure reversal of action. That is, if the head is arranged
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in one manner it will give right-handed action and if

the head is reversed it will give left-handed action. The

head is pivoted merely to eliminate the necessity of a

setting-ring commonly provided in wrenches of this

character to reverse their action.

On cross-examination appellee's counsel spent sub-

stantial time (Tr. 42) questioning M. B. Pendleton

about universal wrenches which also have pivoted

head. On redirect said witness differentiated universal

type wrenches and ratchet wrenches from flex-handles

wrenches. This witness testified ''that these wrenches

cannot be UvSed interchangeable but each has its own

specific usefulness, each functioning in its own field, and

in most instances said uses or functions do not overlap."

(Tr. 46). Thus the Fairchild wTench, which is a ratchet

wrench, does not even have the same uses as a flex-

handle wrench although both use standard sockets and

both are used for fastening and unfastening nuts

upon bolts.

All of Proposals to Redesign Edmands Wrench

are Modifications Proposed from "Hindsight

Rather than Foresight"

All of the proposals made by appellee to aid its de-

fense that the Edmands wrench or the Fairchild wrench

can be modified piece by piece until the Eagle wrench

is approximated are viewed from "hindsight rather than

from foresight." There is no evidence that anyone

perceived or conceived that a one-handed, flex-handle

wrench, adapted to use standard sockets could be de-

vised in a simple, inexpensive manner and that said
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wrench would solve the problem of a multi-purpose

wrench so long sought for by the entire wrench art.

It is only after the problem is solved that appellee

interposes its defense that the new results can be at-

tained if some prior wrenches are dismembered and their

parts used to build a new and different wrench differing

in structure, function, and result. As was stated in the

late case in this, the 9th Circuit, Banker's Utilities Co.

vs. Pacific National Bank 18 Fed. (2nd) 16, 18:

''Anticipation is not made out by the fact that a

prior existing device, shown in a prior patent,

may be easily changed so as to produce the same

result as that of the device of the patent in suit

where the prior device was in common use, without

it occurring to anyone to adopt the change sug-

gested by the patent in suit."

Case of Brady vs. Atlantic Works

Appellee herein has cited the case of Brady vs.

Atlantic Works 107 U. S. 192, 200, which represents

probably the furthermost swing of the pendulum of

judicial interpretation towards strict and narrow con-

struction of patentable invention. Bearing in mind that

appellee herein is a deliberate infringer and has copied

appellant's patented wrench even as to minute details of

construction it is difficult to understand how appellee

can even suggest that the creators of said wrench which

it deliberately copied are ''speculative schemers who

make it their business to watch the advancing wave of

improvement, and gather its foam in the form of

patented monopolies, which enable them to lay a heavy
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tax upon the Industry of the country, without con-

trlliutlng anythine to the real advancement of the arts."

It Is submitted that the dehberate copying and the

pirating of a competitor's patented product Is not an

"honest pursuit of business." If appellee has any ''fears

and apprehensions of concealed liens and unknown

liabilities to law suits," It was warned of said liens and

potential liabilities before It commenced its deliberate

infringement. The particularly pertinent portion of

said citation is that appellee may be embarassed by

"vexatious accountings for profits."

An Inventor Who Has Made a Meritorious Contri-

bution to the Art Should Receive Fair Com-
pensation for His Rights, Especially from a

Deliberate Infringer

The Inventor, Samuel Eagle, has devised a wrench

which has proved to be of substantial value to the

wrench art. He has disclosed said Invention to the

government through the United States Patent Office

and as a consideration for said disclosure has been

granted a limited monopoly upon said invention. It Is

submitted that the art is advanced by such disclosures

and the entire country is benefited by giving to In-

ventors compensating consideration when they have

made meritorious inventions.

''The court should be clearly convinced of the

rectitude of Its position before holding a patent

invalid at the Instance of an infringer who has

copied the patented combination down to its

minute details . . . We agree that If there be a
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doubt, the presumption of novelty and Invention

arising from the patent should resolve that doubt

In favor of the complaint."

Brunswick vs. Wolf 222 Fed. 916 (CCA.)

It Is submitted that the claim In the Eagle patent

defines a patentable combination, Involving Invention.

Respectfully submitted,

CAKE & CAKE
JAUREGUY & TOOZE and

W. ELMER RAMSEY,
Solicitors for Appellants.
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V

BRIEF FOR INTERVENER AND APPELLEE, ARTHUR OAKLEY.

This case involves the status of one of the men on

the ^^Mary E^', a motor scow, so insignificant in size

and importance that the official publication of the

United States Department of Commerce specifies that

her crew shall be one in number. One man was all

that was necessary for her operation, but inasmuch as



the owner did his own stevedoring the ^^Mary E"
carried three men, one of them, intervener and ap-

pellee Oakley, a combined operator, engineer and

stevedore.

The question before this court is not, as appellant

l)uts it: 'Svhether the statutory regulations of com-

merce shall have anv force and effect or not", but

whether this man Oakley was, in fact, a captain of the

scow or merely an operator, engineer or stevedore.

PRELIMINARY STATEMENT.

In order that this court may have before it the cor-

rect picture of the parties and the status of their re-

spective claims and contentions, we make the follow-

ing preliminary statement:

On January 16, 1933, the libelants, Anderson &

(^hristofani, filed their libel in rem for repairs, in the

smii of $934.01.

On February 21, 1933, interveners Borg, Olagues

and Oakley tiled in rem for seamen's wages, claiming,

respectively, $366.50, $310.00 and $765.07.

Defaults of all j^arties were taken and the matter

was ordered referred to the Commissioner. Testimony

was taken and the Commissioner filed his report,

allowing the claims of the parties then before him,

according priority to the seamen interveners.

Thereafter, on May 10, 1933, Wandtko intervened

with his own claim for $57.95 and an assigned claim

of Madden and Lewis for $39().90, both claims being



stated as for repairs furnished at the request of the

owners.

On June 20, 1933, Gassagne and Benedetti inter-

vened for $110.49, for repairs furnished at the re-

quest of the owners.

Foard-Barstow & Co. did not file, but was allowed

a claim for supplies in the sum of $50.00, by stipula-

tion.

The matter was again referred to the Commissioner

and a full hearing had, at which Mr. Hutton, counsel

for Wandtke and Gassagne and Benedetti, opposed

the claim of Oakley, asserting that he was the master

of the ^^Marv E" and not a seaman, and that he had

no lien for his wages. The question was submitted to

the (Commissioner on briefs. The Commissioner, in

a carefully considered report, found Oakley was not

the master of the ^^Mary E" and that he was entitled

to a lien as a seaman and priority with Borg and

Olagues over all other claimants.

From the Commissioner's rejjort, exceptions were

taken by Intervener Wandtke in behalf of himself

and other x^ersons interested. The exceptions were

extensively briefed and submitted to Judge St. Sure,

who duly affirmed the report of the Commissioner and

overruled the exceptions.

This appeal is taken by Intervener Wandtke alone.

The other parties interested evidently feel that they

have had their day in court and that the combined

decisions of the Commissioner and the District Court,

on what is after all a question of fact, have decided

the issue.
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The boat was sold for $2125.00. Costs of all parties

and the claims of Borg and Olagues have been paid,

and there remains in the registry of the court the

sum of $1146.07. The decision on the question

whether or not Oakley was the master of the ^'Mary

E'' will determine whether or not this smn shall be

applied first, to the pa^anent of Oakley's claim and

the balance divided between Madden and Lewis,

Wandtke, Ford-Bardstow, Anderson & Christofani

and Gassagne and Benedetti, or whether Oakley shall

be excluded and the entire balance divided propor-

tionately between the other claimants.

STATEMENT OF FACTS.

Ai^pellant attempts to set forth the facts of this

case in various portions of his brief. The only strictly

accurate statement in the entire brief is contained in

the opening sentence: She '^* * ^ was engaged in

carrying cargo between San Kafael and San Fran-

cisco''. All of the remaining facts as set forth by

ai)pellant are matters upon which there was a conflict

in the testimony, decided adversely to appellant by

the Commissioner after hearing and observing the

witnesses and their demeanor on the witness stand, or

u])on which there is no testimony whatsocwcM* to be

found in the record. The statement of facts to be

found in the (Commissioner's i'e])ort is amply su])-

ported by the record and reads as follows:

^^The testimony reveals that Oakley ])ossessed

an operator's license, and, that he had no

master's, nor mate's, nor pilot's papers. He



signed no bills of lading, he collected no freight

money, he never ordered supplies of any kind

during the period he worked on the ^Mary E', he

neither hired nor discharged any of the crew. He
was usually occupied from 9 to 12 hours per day,

his w^orking day was divided as follows: 5 hours

were spent in stevedoring, 2^2 hours were devoted

to steering the vessel, the balance of the time was

used in running, attending to oi* repairing the

engines. He ordered some minor repairs; some-

times supervised the repairing of the engine; at

times repaired the engine ; helped to attach a new
rudder and painted the vessel.

On the other hand Oakley started the engines,

steered and docked the boat. Under oath he

subscribed as master to the enrollment in the

Customs House and under oath he signed a report

of the accident as master.

By stipulation between proctors it w^as agreed

that the ^Mary E^ is described as a vessel of 67

gross tons, 48 net tons, 60.1 feet in length, 25.8

feet in width, 6.2 feet in depth and the crew is

called for as one man.

The ^Mary E' was engaged in transporting

freight between San Francisco and San Rafael.

The crew consisted of tw^o stevedores in addition

to Arthur Oakley. Oakley received monthly
wages of $160.00, which amounted to $25.00 per
month more than the monthly wages of each of

the other two men (Oakley testified his wages
were higher because he worked longer hours

—

this extra time was devoted to the maintenance of

the engines)."

The above facts, as found by the Commissioner,

are sufficient for all purposes. We might add, how-
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ever, that the testimony discloses that the reason he

was employed was that he was an engineer and that

he had a strong back for his '^ freight breaking"

activities; that the only duties he performed, which

the other two stevedores did not, was to run and re-

pair the engine; that for the last mentioned work of

repairing the engine he received $25.00 a month extra

compensation; that after the machinery company re-

fused credit to the owner, Oaklev acted as a mes-
7 *^

senger and took various parts of the engine to the

machine sho}), because some one had to go to the

machine shop to pick up the bill for the work done, to

secure the cash from the owner, and to return to the

machine shop with the cash before getting delivery

of the repaired parts.

I.

THE RULE DENYING THE MASTER OF A VESSEL HAS A
LIEN FOR WAGES SHOULD NOT BE EXTENDED BY
ANALOGY TO EMBRACE PERSONS NOT HERETOFORE RE-

GARDED AS MASTERS.

There are nmnerous cases which criticize the rule

which denies to the master of a vessel a lien for his

wages. The basis of such criticism is the fact that

under modern conditions the rule often works in-

justice and the reasons for the rule no longer exist.

I^he courts, however, have invariably come t(^ the con-

clusion that although as an original ({uestion they

would not deny a li(Mi to a master, nevertheless it is

not the province of the courts, particularly those of

first instance, to change the established law and hold



that in the case of a master, who in fact exercises

the ordinary duties of a master at sea, there is no

lien for his wages. Discussion of this situation will be

found in

:

''The Mariner'', 298 Fed. 108;

Alabama Drydock Co, v. Foster, 31 Fed. (2d)

394.

We do not urge that the rule in question should be

disregarded, but we submit that in view of its in-

justice, its inapplicability to modern conditions and

the expressions of the courts as to the desirability and

necessity for change, that the rule should not at this

date be extended so as to embrace certain classes of

seamen and marine workers, who are not in fact

masters, and against whom the rule has never here-

tofore been applied.

What appellant is here seeking, is to have the rule

as to masters extended by analogy to include persons

others than masters. We submit that appellant is

entitled to receive but little encouragement in this

attempt.

II.

THE DECISION OF THE COMMISSIONER ANI» OF THE DIS-

TRICT COURT ON A MATTER OF FACT SHOULD NOT BE
DISTURBED ON APPEAL UNLESS FOR MANIFEST ERROR.

After a complete review of the facts of the case,

based entirely upon testimony given in open court,

where the Commissioner had full opportunity for

observation of the character and demeanor of the

witnesses, the Coinmissioner found, as follows:



8

^^I find that Arthur Oakley was not clothed

with the full responsibilities nor powers of a

master but was in fact engineer, stevedore and

operator. As such he comes within the category

of a seaman/'

From the above finding, the Commissioner con-

cluded as a matter of law that the claim of Oakley

was entitled to be prorated with the other claims for

seamen's wages and was, wath them, entitled to be

paid first. The District Court confirmed this report.

Although the decree of the District Court is vacated

by this appeal, and although it is frequently said that

in such circumstances the admiralty appeal becomes

a trial de novo, at which this court is entitled to in-

vestigate the matter anew, nevertheless a new trial

on appeal in admiralty does not mean that the Circuit

Court of Appeals will in every case inquire into the

facts and substitute its own findings and conclusions

on the evidence, for those of the two tribunals below.

This matter was succinctly stated in ''The Beaver",

253 Fed. 312, 313 (9th Cir.), in which this court said:

<4* * * The entire mass of evidence upon which

the trial court passed, with the excei)tion of that

of two or three witnesses for appellee taken on

deposition, was heard in open court, with full

opportunity for observation of the character and

demeanor of the witnesses, and that evidence on

all controverted facts was sharply conflicting.

Such a case, notwithstanding a small ])ortion of

the evidence rests upon deposition, is to be re-

garded as \\q\\ within the reason of the rule that

the findings of the trial court should not be dis-

turbed except for manifest error. * * *''
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See also:

''The John Tivohif\ 255 U. S. 77, 65 L. Ed.

511;

The ''Mazatlan'\ 287 Fed. 873 (9th Cir.)
;

Luckenbach S. S. Co. v. Camphell, 8 Fed. (2d)

223 (9th Cir.).

In the instant case, no question of law is involved

since the pertinent rule contended for by appellant

is admitted by appellee. The whole issue before this

court is the question whether or not Oakley was in

fact the master of the '^Mary E'^ The Commissioner

and the District Court have found that he was not

the master of the ^^Marv E" but a seaman. This find-

ing should not be disturbed, since no manifest error

appears. Hence the conclusion of law that Oakley

was entitled to a lien, based upon the finding that he

was a seaman, should stand.

III.

PERSONS SIMILARLY SITUATED TO OAKLEY HAVE BEEN
HELD SEAMEN AND ENTITLED TO THEIR LIEN.

The case of ''The Atlantic'^ 53 Fed. 607, is squarely

in point and on all fours with the one at bar. Quot-

ing the facts and conclusions of the court

:

^^The libelant was enga.^ed as engineer on the

steam dredge Atlantic, and files this libel in rem
for his wages. The respondent admits the serv-

ice, but denies the lien, on two grounds—first,

because this is his home port; and, second, be-

cause the libelant was maste/i' of the dredge * * *.
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The wages were $3.50 a clay for every day the

dredge was at work. The dredge w^as under the

direction and control of the respondent, who made
the contracts for her, and gave instructions when
she should work. He was not on her, but gave

his directions by visiting her in person, or by
sending his son-in-law to represent him. Libelant

tvas the highest officer on the dredge and directed

the fireman and any other hands aboard. He had
no authority to purchase supplies for her, or to

engage or dismiss hands aboard of her. His wages
were paid at the office of the respondent in

Charleston, either to libelant or to his authorized

agent.

It is a puzzling question whether libelant stood

in the place of the master or not. He was em-

ployed by respondent, looked to him for his

wages, was paid by him, was under the control

of no one but him; and in these respects came
within many of the reasons given for refusing

the master his lien. Drinkwater v. The Spar-

tan, 1 Ware, 158; The Eolian, 1 Bliss. 321. On
the other hand, he had none of the res])onsibility

or powders of a master, never had any independent

authority, did not get continuous wages, but was

paid only when his engine was at work. Upon
the tvhole, T am of the opinion that he cannot he

treated as a master of a vessel. He was master

in no maritime sense. He was employed because

he tvas an engineer, and his chief duties were to

run the eyigine.
>>

In ''The John McVermotr\ 109 Fed. 90, 92, the

facts as found by the Commissioner and adopted by

the court disclose a much stronger case for the con-

tention against the lien than the one presented by the
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learned opposing counsel here, since the lien claimant

in that case had the right to hire and discharge the

help, to order supplies and repairs and had full

charge of the men. Nevertheless the court allowed

the lien.

^'The exception to the allowance of lien to John
Shea is on the ground that he was master of

Dredge No. 2, and was therefore not entitled to

a lien. The finding of the commissioner as to his

position is as follows:

^John Shea presented a claim of $200.00 for

seaman's wages against the avails of sale of

dredge No. 2, and the same was contested on the

ground that he was master of the dredge, and
not entitled to seaman's wages. It w^as proved
and conceded that the duties performed by this

claimant tvere the general superintending of the

work; that he ran the engine of the dredge, and
performed the duties of engineer and fireman and
general deck hand on the dredge. He had the

right to hire and discharge the help employed in

the gang of dredgers, and to order such supplies

as w^ere needed for all hands, and such repairs

as were needed to keep the dredge in w^orking

order. He received no pay for freights or for

any work done by the dredge, except through the

owners. The dredge was not capable of being

navigated. He lived upon the dredge, and took

care of it, and attended to its proper repairs and

preservation ; but outside and beyond that he had

no benefit of position other than that of his crew,

except larger pay. He could not pay himself out

of any moneys in his hands, for none came to

him as the earnings of his craft. The earnings

all came to the company, and I find that he was
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as much entitled to a niaritiine lien upon the

dredge for his wages as were any of the crew.'

It appears that Shea teas licensed as master,

and had hroufjht suit in the state court before the

libel was filed for tvages as such mastery and had
contracted bills. He ^had full charge of the

dredge, attended to all of the repairs, and had
full charge of the men'. But the cases cited by

counsel to support this exception do ]iot sustain

their contention. None of the reasons which are

generally given to show that a master should have

no lien are present in this case. As is found by

the Commissioner, Shea was only a general super-

intendent of the work, running the engine and

performing the duties of engineer, fireman, and

general tugman. No freight or other moneys

])assed through his hands, and the dredge was

not ca])able of being navigated. His case is

within the decisions in The Atlantic (D. C), 53

Fed. 607; McRae v. Dredging Co. (1). C), 86

Fed. 344; and The Steam Dredge No. 1 (D. C),

87 Fed. 760. The exception to the allowance of

the Shea claim is overruled."

In McRac v. Bowers Dredging Co,, 86 Fed. 344,

348, 349, the court said:

'^I find no difficulty in })ronouncing in favor of

the engineers, fii-emen, deck hands, and captains

who worked on board of the dredgers. They have

maritime liens for the balances due to them for

wages. The captains were not clothed with the

authority of masters, but were simply foremen

m charge of the tvorking crews. Therefore the

rule that the master of a vessel has no lien for

wages does not apply to them, * * *
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The claims to liens for wages and for supplies

and repairs are founded, not only upon the gen-

eral maritime law, but also upon a statute in

force in this state * * */'

In ''The PauJine'\ 138 Fed. 271, 272, the court, in

holding the navigators of excursion steamers not to be

masters for the purpose of a lien, adopted the follow-

ing finding and decision of the Commissioner:

^^As to the last question, the testimony before

me shows that Gorbett, the owner of the boats,

had been in the saloon business and that he held

no license either as master or pilot, nor had he

any knowledge of navigation. The boats were

excursion steamers and employed in running from
Harlem River to Classon's Point, Long Island,

w^here a summer resort was maintained by one

Cowan who had made a charter of the boats from
Corbett. The boats did no freight business and
all of the fares of the passengers were collected

either on the boat or on the wharf through the

sale of tickets by Cowan or his employees. Cor-

bett, on the other hand, hired and discharged the

crew and bought all supplies, coal, waste, oils, &c.

for both boats, as well as attending to all business

wdth Cowan. Smiofis and PurneU had no duties

other than the navigation of the boats. Both held

master's and pilot's licenses. Corbett appeared in

the custom house papers as master of the ^Paul-

ine' and one Kiernan whom Purnell succeeded

as master of the ^Young America'. * ^ -^

I therefore find that Simons and Purnell were

not masters but were pilots and are therefore

entitled to their lien."
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In ''The A. H. Chamberlain'^ 206 Fed. 996, 998, the

court, holding the captain of a scow who performed

the duties of a deckhand was not the master for the

purpose of a lien even though the owner's represen-

tative set forth the facts and law as follows

:

''The libelant signed himself as eaptain, re-

ceipted bills of lading, and generally acted as the

owner's representative in tvhatever ivas necessary

to be done upon the scow's trips. In some in-

stances he accepted freight money and applied it

to his tvages account. In other respects he was
but a mere deckhand, and in fact diiring the

greater part of the time was the only person em-

ployed upon the scow for everything which had
to be done. Such a man tvould not be a master,

and it would seem could have a lien for wages as

a general proposition. * * *

(2) Section 4612 R. S. (U. S. Comp. St. 1901,

p. 3120), defines a master to be ^ every person

having command of a vessel of a citizen of the

United States', while 'Seamen' are ^persons em-

ployed to serve in any capacity on board the

same'. These definitions are for the i)urposes of

^Title 53' relating to ^Merchant Seamen'. But by

analogy a boat having no 'seamen' required to

sign for the voyage, and hence having no master,

would, still be the subject of a maritime lien by a

tvage-earner working thereon, unless the boat be

a canal boat oi* local craft not subject to ad-

miralty jurisdiction. Oi'leans v. Phoebus, 36 U. S.

(11 Pet.) 182, 9 L. Ed. 677.

But the captain of a scow or barge, who does

the work of a deckha)id, and does not have the

right to control the vessel's movements nor em-
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ployment, and can act only as agent, in the sense

that any sailor might act under specific direction

of his captain, is not a master, and does come

tvithin the provisions of the section.
>?

The above quoted case seems to differ from the one

at bar only in so far that Oakley's position is much

stronger than that of the one man captain and crew

of the scow.

In ''The Hurricane'', 2 Fed. (2d) 70, 72, affirmed 9

Fed. (2d) 396, the court said

:

"In the libel filed on behalf of J. W. Mairs and

Edward S. Field, liens for wages are claimed on

behalf of Mairs for services as dipper tender on

the dredge, and on behalf of Field as chief oper-

ator in charge of its operation. I have no doubt

that the Hurricane, being engaged in the work of

deepening channels in navigable water, an occu-

pation incident to navigation, is a vessel within

the meaning of section 8392, Comp. Stat., and that

Mairs and Field, being employed in the operation

of the dredge, are seamen entitled to liens for

their wages. While Field was knotvn as 'captain',

he was so designated merely because he was the

foreman in charge of the tvork under the direc-

tion of the superintendent of the Canal Construc-

tion Company. He was not a licensed master.''
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lY.

"ADMIRALTY DEALS WITH THINGS, NOT WORDS' '—HENCE
APPELLANT'S CONTENTION THAT OAKLEY HAVING
TAKEN THE MASTER'S OATH AT THE CUSTOMS HOUSE
IS ESTOPPED FROM ASSERTING THAT HIS CAPACITY IS

THAT OF A SEAMAN IS ERRONEOUS.

Appellant maintains, with nnu-h vigor, that Oakley

having* signed the master's oath, he is estopped from

denying that he was the master and from claiming a

lien for his wages as a seaman.

There was also some testimony to the effect that cer-

tain persons addressed Oakley as '^Captain'' and that

he did not raise any objection. There was also some

testimony to the effect that he told people that he was

the master and particnlarly some of the people at

Madden & Lewis' shipyard. There is in the record

evidence to the contrary. Oakley explained, if we re-

member his testimony correctly*, that many seafaring

men are addressed as *' captain'', whether or not en-

titled to that appellation. If he was so addressed, the

salntation was accepted by him in the same spirit that

manv attornevs are addressed as ''Jnd2:e'', or manv

elderly gentlemen residing in the Southern States are

addressed as ^'Colonel".

-THIS APPEAL SHOULD BE DISMISSED FOR FAILURE OF APPEL-
LANT TO COMPLY WITH THE RULES OF THIS COURT.

We are unable to pive page references to the apostles for the reason
that no apostles have been printed. At least no co]iv has been served on
appellee. Appelleo is also handicapped in the matter of quoting or re-

ferring to testimony, as the trial of this matter took place many months
ago and even the typewritten record is not available to us since the small

amount involved in this case did not justify the expenditure by a seaman
of the money necessary to secure a copy of same. We submit that the

appeal should be dismissed on the grounds that the record has not been
printed in compliance with the rule and on the further ground that with-

out application for or leave of court, appellant has failed to print his brief.

It would be no slight hardship if certain litigants and their counsel were
privileged to dispose with the printing of the record and the ]>rinting of

i)rief9 if the rule is to continue into effect as to other litigants and their

counsel.
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In the case of The ''Imoyene N. Terry'', 19 Fed.

463, the libelant in his libel described himself as master

of the sloop ^^Imogene N. Terry''. As a matter of

fact, the libelant in that case was nothing more than

a seaman in charge of the ^^Imogene N. Terry", a

tender to another vessel, the ^^ Frank C. Barker''. It

was contended that the libelant, having described him-

self as master, and being in charge of the '^ Terry",

was not entitled to a lien. The court, however, held

that because ^^he earned no freights and no money

passed through his hands from the earnings of the

vessel", he w^as not master of the vessel and that the

actual fact would control and not the description of

himself by the libelant.

The court very aptly puts the matter as follows

:

^^In the above libel the libelant, with some self-

complacency, describes himself as master of the

sloop Imogene N. Terry. But courts of admiralty

deal with things, and not tvith words. If the

proofs show that he is in fact an ordinary sea-

man, under the control of the master, his calling

himself the captain ought not to hinder him from
invoking the seaman's remedy for the collection

of his wages. ??

In the case of ''UArina" v. The Exchange, 14 Fed.

Cas. 8088, the libelant had signed as master of the

brig ^^ Exchange" at the Custom House in order to

enable the vessel to clear. The court, however, held

that this did not constitute him the master, if he was

not such in fact. The court said:

^'At a summary hearing of this case, a plea to

the jurisdiction of the court was urged, because
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the actor being master of the vessel could not sue

in the admiralty or make her liable for his wages,

his remedy being against the owners only. It ap-

peared in evidence that the actor was merely

called master of the brig, but never was considered

so, or acted as such, except by lending his name
to clear the vessel at the Havanna. * ^ *

In considering the case, the court decided that

the actor never was captain in fact, and therefore

not barred from suing here."

To a similar effect see Peterson v. ''The Nellie and

Annie'', 37 Fed. 217, where the person on the ship's

papers as master was held entitled to a lien where it

shows that he was not the master but another occu-

pied that position in fact.

Appellant makes the contention that a vessel can-

not run without a statutory master, and hence, Oak-

ley having signed at the Custom House as master, he

became master for all purposes. As a matter of fact,

the statutory law of the United States is perfectly

clear to the contrary on this subject.

Z7. S, Code, Title 46, Sec. 223, provides

:

^*Minimum number of officers. The board of

local inspectors shall make an entry in the cer-

tificate of inspection of every ocean and coast-

wise seagoing merchant vessel of the United

States propelled by machinery, and ev(»ry ocean-

going vessel carrying passengers, the mininuun

number of licensed deck officers required for her

safe navigation according to the following scale:

No such vessel shall he navigated uiiless she

shall have on hoard and in her service one duly

licensed master. * ^ * Provided, That this section
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shall not (tppltj to fishing or whaling vessels,

yachts, or motor boats as defined in Chapter 16,

or to wrecking vessels."

Therefore, while it is true that no ocean or coast-

wise seagoing merchant vessel of the United States

propelled by machinery, or ocean-going vessel carry-

ing passengers, shall be navigated unless she has in

her service a duly licensed master, it is expressly pro-

vided that motor boats, as defined in Chapter 16, may
be navigated without a master. The ^^Mary E" was

a motor boat within the terms of the exception, since

she was less than 65 feet in length, and not a tug boat

or tow boat propelled by steam. The appropriate

sections with regard to motor boats are as follows:

Z7. S. Code, Title 46, Section 511

:

"
^ Motor Boats' defined; inspection. The words

^ motor boat' w^here used in this chapter shall

include every vessel propelled by machinery and
not more than sixty-five feet in length except tug-

boats and towboats propelled by steam."

U. S. Code, Title 46, Section 515

:

U4f * * ^11 motor boats carrying passengers for

j^ii-e
^- ^ ^ and no such boat while so carrving

passengers for hire shall be operated or navi-

gated except in charge of a person duly licensed

for such service by the local board of inspectors.

* * * Provided, That motoi* boats shall not be

required to carry licensed officers, except as re-

quired in this chapter."

The cases cited by appellant on this subject are not

in point.
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In The ''Ticeline'\ 221 Fed. 409 (appellant/s type-

Avritten brief p. 3), there was no question involved as

to a maritime lien. The case involved a collision and

it was sought for the purposes of the fellow servant

doctrine to hold the pilot in charge at the time of the

collision as master. The vessel had in fact a master,

who was named on the certificate of registry of the

boat. The language of the court applicable to a ques-

tion whether a pilot could be master as well as the

actual and registered master cannot be applied to a

situation such as is involved in the instant case.

In The ''Chicago'', 235 Fed. 538 (appellant's type-

written brief p. 3), it was held that the libelant, who

was engaged merely for the navigation of the barge

''Chicago" and who performed the ordinary duties of

master of the barge, was in no sense a master, who

could not have a lien for his services. As a matter of

fact, the claunant and owner of the vessel was regis-

tered as her master and the court says that if any one

was the master of the barge, it was the owner, whose

name appeared on her document. This case simply

held that the libelant was not the master because an-

other person was registered as the master. It does

not logically follow that on(* who is not in fact the

master, becomes such simply because his name is

signed at the Customs House as master.

The forms at the Customs House are designed for

vessels which actually have masters. They are not

adapted to the situation of a small scow which does

not require a master. Oakley signed as master simply
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because there was no one else to do so and the Cus-

toms House form had to be filled in in some way.

In The ''Vandercook'', 24 Fed. 472 (appellant's

typewritten brief p. 4), the vessel w^as a duly enrolled

seagoing tug. The libelant, although he describes him-

self as mate, was in fact the master.

In Adams v. ''The Wyoming", 1 Fed. Cas., Case

No. 71, there was no question but that the libelant was

in fact the master. Incidentally, he appeared on the

ship's papers as master.

The case of DuJmqtie, 2 x\bl)ott's U. S. 20 (appel-

lant's typewritten brief, p. 7) may be similarly dis-

tinguished.

All that the cases cited by appellant hold is that

where a vessel has in fact a master, the question as

to who is master will ordinarily be determined by the

name which appears in her document. To make the

situation perfectly clear, let us assume that the

^^Mary E" was the class of boat which carried a

master. That Oakley was originally the master and

signed the master's oath. Thereafter, another master

was employed and Oakley put on as engineer. Would
it be seriously contended that because his name still

remained on record at the Customs House that the

engineer and not the real master was master and that

the engineer would have no lien.
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V.

APPELLANT'S CONTENTION THAT OAKLEY WAS PERSON-
ALLY RESPONSIBLE FOR THE REPAIR CLAIMS AND
HENCE COULD NOT ASSERT A LIEN TO PREJUDICE THE
OTHER LIEN CLAIMANTS, BEGS THE QUESTION AND IS

OTHERWISE UNSOUND.

Appellant contends that Oakley was Captain and

ordered the repairs, hence under Section 2382 of the

California Civil Code he was personally liable for the

bills. This contention begs the question as to whether

or not Oakley was Captain, the entire issue in the

case, and assumes that he ordered the repairs.

If our memory serves us correctly the testimony in

this case is that certain minor repairs were ordered

by Oakley after the owner was on a cash basis and

could not get credit. Even then Oakley acted more in

the nature of messenger for the owner or as engineer.

Naturally these repairs could not be the (Mies sued

upon as they were paid for in cash.

Any testimony as to other repairs being ordered by

Oakley was contradicted. Moreover, the libels in in-

tervention all show on their face that the i*e})airs

were furnished at the request of the owners, and the

suits were against the vessel not against Oakley.

We will not burden this court with a further dis-

cussion of tliis j)oint. ir Oakley was not flu* master

the i)oint fails, since there could be no ])ersonal re-

sponsibility. Tf h(^ was master then h(^ would hnv(^

no lie]], so that a dc^terminatioii as to his personal

responsibility is unnecessary.
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CONCLUSION.

It is respectfully submitted that Oakley was not

master in fact; that he was entitled to a lien; that

the findings of the two lower tribunals, not havin.s;

been shown to be manifestly in error, should stand,

and that the decree should be affirmed.

Dated, San Francisco,

September 1, 1934.

Respectfully submitted,

ReSLEIJRE, ViVELL & PiNCKNEY,

Proctors for Intervener and Appellee,

Arthur Oakleyy^
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